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Attorney or Party Name, Address, Telephone & FAX Numbers, and California State Bar Number FOR COURT USE ONLY

DANIEL H. REISS (SBN 150573) Email: dhr@inbrb.com
JACQUELINE L. RODRIGUEZ (SBN 198838) Email; jir@Inbrb.com
LEVENE, NEALE, BENDER, RANKIN & BRILL L.L.P.

10250 CONSTELLATION BOULEVARD, SUITE 1700

LOS ANGELES, CALIFORNIA 90067

Telephone: {310) 229-1234

Facsimile: {310) 229-1244

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

Inre: CASE NO.: 8:07-12044-RK

DAKS, LLC, a California limited liability corporation,
CHAPTER 11

Debtor(s).
NOTICE OF SALE OF ESTATE PROPERTY

Sale Date: 5/1910 Time: 11:30 AM.

Location: 411 West Fourth Street, Courtroom 5D, Santa Ana, CA 927014583

Type of Sale: Public [ Private Last date to file objections:
5/8/10

Description of Property to be Sold: _See attached Motion.

Terms and Conditions of Sale; See attached Motion.

Proposed Sale Price: See attached Motion.

Overbid Procedure (If Any); See aftached Motion,

If property is to be sold free and clear of liens or other interests, list date, time and location of hearing:

Contact Person for Potential Bidders {include name, address, telephone, fax and/or e:mail address):

Hom Real Estate Group

Attn: Vicki Lee

1200 Newport Center Drive, Suite 100

Newport Beach, CA 92660

T: 949-554-1200; F: 949-554-1400; Email: viee@homgroup.com

Date: 4/28/10

Notice of Sale of Estate Property

January 2009 F 6004'2
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DANIEL H. REISS (SBN 150573)

JACQUELINE L. RODRIGUEZ (SBN 198838)
LEVENE, NEALE, BENDER, RANKIN & BRILL L.L.P.
10250 Constellation Blvd., Suite 1700

Los Angeles, CA 90067

Telephone: (310) 229-1234

Facsimile: (310) 229-1244

E-Mail: dhr@Inbrb.com; jir@inbrb.com

Attorneys for DAKS, LLC, Debtor and Debtor in Possession

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

Desc

Inre

DAKS, LLC, a California limited

liability corporation,

Debtor and Debtor in Possession,

(SANTA ANA DIVISION)
Case No.: 8:07-bk-12044 RK
Chapter 11

NOTICE OF MOTION AND MOTION FOR
ORDER AUTHORIZING AND
APPROVING: (1) SALE OF RFEAL
PROPERTY AND CERTAIN PERSONAL
PROPERTY ASSETS PURSUANT TO 11
U.S.C. § 363 FREE AND CLEAR OF ALL
LIENS, CLAIMS, AND INTERESTS; AND
(2) ASSUMPTION AND ASSIGNMENT OF
LEASE UNDER 11 US.C. § 365
MEMORANDUM OF POINTS AND
AUTHORITIES, AND RELATED RELIEF;
DECLARATIONS OF RICHARD H.
GOLUBOW AND VICKI LEE IN SUPPORT
THEREOF

Hearing;

DATE: May 19, 2010

TIME: 11:30 a.m.

PLACE: Courtroom 5D
411 West Fourth Street
Santa Ana, CA 92701-4593
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[ua—

PLEASE TAKE NOTICE that, on May 19, 2010 at 11:30 a.m. before the
Honorable Robert W. Kwan, United States Bankruptcy Judge, DAKS, LLC, the debtor and
debtor-in-possession in the above-entitled bankruptcy case (“DAKS” or the “Debtor”) will
move the Bankruptcy Court for the entry of an order authorizing and approving: (1) the
sale of the Debtor’s real property located at 18 Harbor Island Drive, Newport Beach,
California (the “Harbor Island Property”) and of certain related personal property described

in the attached Memorandum of Points and Authorities (the “Personal Property”) free and

=R - RS D = N ¥ TR - AR VA R o

clear of all liens, claims and/or interests pursuant to Section 363 of 11 U.S.C. §§ 101 ef al.

J—
o

(the “Bankruptcy Code™) and (2) the assumption and assignment of a lease of a dock

[
[

adjacent to the Harbor Island Property which is described more fully in the attached

J—
b2

Memorandum of Points and Authorities (the “Tidelands Lease”)' pursuant to Section 365;

[a—
(9%

and granting certain additional relief requested herein and in the attached Memorandum of

[u—
s

Points and Authorities.

)
Ln

Gwendolyn Wilson, the Trustee of the Telluride Trust dated February 21, 2010 (the

—_
~] &

“Stalking Horse Bidder”) has made an offer to purchase the Harbor Island Property and the

[u—
oo

related Personal Property which the Debtor has accepted subject to Court approval and

—
o

overbid. The Court has authorized and instructed the Debtor to conduct an auction of the

b
o

Harbor Island Property and the Personal Property. By and through this Motion, the Debtor

N
[u—

seeks the approval of the sale of the Harbor Island Property and the Personal Property to

38
[\

the Stalking Horse Bidder or to a successful overbidder (the “Successful Bidder”) and the

[
(0%

additional relief set forth below.

[ B
th b

PLEASE TAKE FURTHER NOTICE that the Motion is based upon this Notice

b
fo)

of Motion and Motion, Sections 363, 365 and 105 of the Bankruptcy Code, Federal Rules

[®]
~]

(]
[#.4]

' A copy of the Tidelands Lease is attached as Exhibit 2 to the Declaration of Richard H. Golubow appended
hereto.

1
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of Bankruptcy Procedure 2002, 4001, 6004 and 6006, and Local Bankruptcy Rules 6004-1,
the attached Memorandum of Points and Authorities, the Declarations of Richard H.
Golubow and Vicki Lee submitted herewith, the entire record in this Chapter 11 case, and
such additional evidence and argument as may be presented at or before the hearing on the
Motion.

PLEASE TAKE FURTHER NOTICE that any party wishing to respond to the
Motion must file a written response with the Bankruptcy Court and must serve that written
response on counsel for the Debtor at least 14 days before the hearing. The failure to
timely file and serve a response in accordance with the Local Bankruptcy Rules may be
deemed by the Bankruptcy Court to be consent to the granting of the relief requested in the
Motion.

WHEREFORE, the Debtor respectfully requests that the Court enter an order:

(1)  finding that notice of the Motion was adequate and appropriate under the
circumstances;

{2)  granting the Motion in its entirety;

(3)  authorizing and approving the sale of the Harbor Island Property and the
Personal Property to the Stalking Horse Bidder or other Successful Bidder free and clear of
all liens, claims and/or interests;

(4)  finding that the Stalking Horse Bidder is a good faith purchaser for the
purposes of Section 363(m);

(5)  authorizing and approving the assumption and assignment of the Tidelands
Lease to the Stalking Horse Bidder or other Successful Bidder,

(6) authorizing the Debtor to take all necessary and reasonable steps to

consummate the sale of the Harbor Island Property and the Personal Property (jointly
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referred to herein as “the Property:) and to complete the assumption and assignment of the

Tidelands Lease;

(7)  authorizing the payment of the commission of the Debtor’s real estate brokers
in connection with the sale (the “Commission”) upon the close of escrow;

(8)  authorizing the p.ayrnent of $1,595.00 to Robert A. Giem, Inc. upon the close
of escrow as reimbursement for out-of-pocket expenses related to preparing the Harbor Island
Property for sale;

(9)  authorizing payment of the liens, claims and interests in the Harbor Island

Property to the extent set forth in the Memorandum of Points and Authorities;

(10)  authorizing the payment of all amounts due under the Tidelands Lease prior to
its assumption and assignment upon the close of escrow;

(11) authorizing the payment of taxes arising from the sale of the Harbor Island
Property and all escrow, closing and recording costs, as well as the cost of any title insurance
endorsements (the “Closing Costs”) upon the close of escrow;

(12) transferring and attaching all remaining liens, claims and/or interests or
portions of liens, claims and interests (collectively referred to as the “Liens, Claims and
Interests”) still unpaid upon the close of escrow from the Harbor Island Property to the net
proceeds of the sale of the Harbor Island Property (the “Net Proceeds”) with the same force,
effect, validity and priority that any and all such liens, claims or interests had with respect to
the Harbor Island Property,

(13) authorizing the Debtor to deposit the portion of the Net Proceeds attributable to
the Liens, Claims and Interests into a segregated interest bearing account pending further

order of the Court;
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1 (14)  compelling all holders of the Liens, Claims and Interests to execute any and all
2 | documentation that may be required to allow escrow to close;
3 (15) waiving the ten-day waiting period set forth in Bankruptcy Rule 6004(g); and
4 (16)  granting such other and further relief as the Court deems just and proper under
Z the circumstances.
7 Dated: April 28, 2010 LEVENE, NEALE, BENDER, RANKIN &
BRILL L.L.P.,
8
9 By _ /s/Jacqueline L. Rodriguez
DANIEL H. REISS
10 JACQUELINE L. RODRIGUEZ
11 Attomeys for DAKS, LLC, Debtor and Debtor in
Possession
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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[

MEMORANDUM OF POINTS AND AUTHORITIES
L
JURISDICTION AND VENUE
DAKS, LLC, the debtor and debtor in possession herein (the “Debtor”), commenced
its bankruptcy case by filing a voluntary petition under Chapter 11 of the Bankruptcy Code
on July 9, 2007 (“Petition Date”). The Debtor continues to operate its business and manage
its financial affairs as a debtor in possession pursuant to 11 U.S.C. §§ 1107 and 1108. By

the Motion, the Debtor seeks the entry of an order; (1) approving the sale of the Debtor’s

L T~ B B = " R ~ SR VR S

real property located at 18 Harbor Island Drive, Newport Beach, California (the “Harbor

Island Property”), and certain related personal property® (collectively referred to herein as

[
—

the “Property”), free and clear of all liens, claims, encumbrances and other interests

[am—y
(3]

pursuant to Section 363 of the Bankruptcy Code, (2) approving the assumption and

it
L]

assignment of the easement and rights related to a certain dock leased from the County of

[
4

Orange pursuant to that certain lease dated May 1, 1996 by and between the County of

p—
L

Orange, as lessor, and Robert McNulty, as lessee, recorded April 1, 1999 as No.

[a—
(=)}

19990240772 and lease recorded July 16, 2001 as No. 20010476486 (jointly referred to

i
|

herein as the “Tidelands Lease”),® and (3) granting related relief,

[am—y
o0

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334,

[a—
O

This matter relates to the administration of the Debtor’s bankruptcy estate and is

2
<

accordingly a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), (G), (M) and (O).

(8]
y—

Venue of this case is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. The

3]
(]

statutory predicates for the relief requested in this Motion are Section 105, 363 and 365 of

[y
W)

[\
i

? As described in Paragraph 6 of “Addendum No. 1 to Counter Offer No. 1,” which is attached to and included
within the Stalking Horse Bid Agreement which is attached as Exhibit 1 to the Declaration of Richard H.
Golubow, the personal property being purchased by the Stalking Horse Bidder as part of the purchase of the
Harbeor Island Property consists of all of the built-in appliances, washers, dryers, security systems, drapes and
curtains located in the Harbor Island Property. Notwithstanding the foregoing, as also set forth in Paragraph 6,
the other personal property located at, or used in connection with, the Harbor Island Property, including but not
limited to, furniture, fixtures, art, vehicles, clothing, jewelry, safes, furs, watercraft, two downstairs hallway light
fixtures/chandeliers and chandeliers in the middle living room and library area, is not included in the proposed
sale to the Stalking Horse Bidder.

? A copy of the Tidelands Lease is attached as Exhibit 2 to the Declaration of Richard H. Golubow.

5

[ T o I L N S
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the United States Code as amended (the “Bankruptcy Code™), and Rules 2002, 4001, 6004
and 6006 of the Federal Rules of Bankruptcy Procedure.
IL.
STATEMENT OF FACTS
A. Background.

As of the Petition Date, the Debtor’s managing member was Mr. Arnold Simon (“Mr.
Simon™). By order of this Court entered on July 14, 2009, Mr. Richard H. Golubow became
the manager of the Debtor (the “Debtor’s Manager”). The Debtor was formed in March 2001
for the primary purpose of buying and selling residential real property. Since its formation,
the Debtor has purchased four residential real properties for investment, three of which have
been sold.

The Harbor Island Property was purchased in mid-2001 for $14 million. The Harbor
Island Property and the Tidelands Lease are the Debtor’s only remaining real property assets.

When purchased, the Harbor Island Property was subject to a recorded first right of
refusal (the “First Right of Refusal”), held by Elizabeth C. Adams, Trustee of the Carver
Trust No. 1 dated September 22, 1988 and Leroy L. Carver III (collectively and individually,
“Carver”). The First Right of Refusal provides for, among other alleged rights, a specified
period of time for Carver to match the purchase price for a proposed sale of the Harbor Island
Property. Carver filed a proof of claim in this case in the amount of $15,250,000 based on the
First Right of Refusal (the “Carver Proof of Claim”).*

On April 13, 2010, at the hearing on the Debtor’s motion for order establishing
procedures with respect to the sale of the Harbor Island Property (the “Sale Procedures
Motion), the Court ruled that the requirements of the First Right of Refusal had been
satisfied and they are further satisfied by the service of this Motion on Carver. The Sale

Procedures Motion was approved by the Court at the hearing on April 13, 2010, and the

* The Court is respectfully requested to take judicial notice of the Carver Proof of Claim, which was filed on
October 29, 2007, and which the Clerk of the Court designated as Claim No. 8,

6
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proposed order granting the Sale Procedures Motion was lodged with the Court on April 19,
2010. See, Declaration of Richard H. Golubow (the “Golubow Declaration™).

The Harbor Island Property is a very unique and valuable residence. It consists of
approximately 18,000 square feet of living space, with multiple bedrooms and bathrooms,
including a staff apartment with bedrooms and bathrooms. Other amenities include a secured,
subterranean multiple car garage, an elevator, walk-in wine cellar, six fireplaces, a waterfront
tile pool, a limestone outdoor barbeque, and the aforementioned large leased dock in Newport
Harbor, which is the subject of the Tidelands Lease. There is substantial equity in the Harbor
Island Property.’

DAKS is the title holder of record of the Harbor Island Property. On January 9, 2004,
Arnold Simon’s former wife, Debra Simon, who is now deceased, filed a Petition for
Dissolution of Marriage (the "Dissolution Petition") and thereby commenced a divorce
proceeding entitled In re Marriage of Simon, Case No. 04D000159 (the “Family Court
Action”) in the Superior Court of the State of California, County of Orange. On January 12,
2004, in connection with the Family Court Action, Debra Simon caused a Notice of Pendency
of Action to be recorded against the Harbor Island Property (the "Debra Simon Lis Pendens").

In early 2003, the Debtor and YSA, LLC (“YSA”) entered into a purchase agreement
with respect to the Harbor Island Property, and an escrow was opened in March 2003, After
numerous offers and counter-offers, escrow was cancelled on June 24, 2003. The Harbor
Island Property then sat on the market for another six months. On January 14, 2004, YSA and
the Debtor entered into another sales contract for the purchase price of $15,750,000, which
allegedly expired on its own terms.

YSA then commenced the action entitled YSA, LLC v. DAKS, LLC, Case No.

05CCO08045, on June 8, 2005 in the Superior Court for the State of California, County of
Orange (the “YSA Action”) seeking specific performance of the expired January 14, 2004
purchase agreement, damages for breach of said purchase agreement, and certain declaratory

and/or injunctive relief. The Debtor removed the YSA Action to this Court by filing a

* See Section F below describing the liens, claims and/or interests against the Harbor Island Property.
7
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removal petition on October 5, 2007. YSA filed a proof of claim on October 22, 2007. Prior
to the removal, the YSA Action had been ordered to arbitration, which was pending at the
time of removal.

The claims of YSA in this case have been resolved by an agreement (the “YSA
Agreement”)® approved by order of this Court entered on July 14, 2009. Pursuant to the YSA
Agreement, YSA was granted a secured claim of $2.8 million plus interest and certain
additional charges as set forth in the YSA Agreement (the “YSA Claim”), enforcement rights
relating thereto, an opportunity to credit bid in a sale under Bankruptcy Code § 363, and
YSA’s agreement to remove its lis pendens — which lis pendens was removed in accordance
with the terms of the YSA Agreement. The Debra Simon Lis Pendens shall be removed in
connection with a close of a sale of the Harbor Island Property consistent with the YSA
Agreement.

B. The Harbor Island Property Has Been Thoroughly Marketed for Sale.

The Harbor Island Property has been thoroughly marketed for an extended period of
time by highly qualified real estate professionals. Some time ago the Court approved the
employment of HOM Real Estate Group (“HOM”) and Willis Allen Real Estate ("Willis
Allen" and with HOM the “Brokers”) as co-listing real estate brokers approved by the
Bankruptcy Court. HOM has marketed the Harbor Island Property aggressively for the benefit
of the Debtor’s bankruptcy estate since April 2008.” Among the many tasks performed
throughout the past 28 months, in addition to listing the Harbor Island Property in the multiple
listing service, HOM:

a. hired two of the most, if not the most, respected local real estate

photographers for day and night, interior and exterior color photos;

¢ The Debtor respectfully requests that the Court take judicial notice of the YSA Agreement, which is attached as
Exhibit A to the motion filed by the Debtor seeking approval of the YSA Agreement, which was filed with the
Court on Jun¢ 16, 2009 and was assigned Docket No. 199.

7 The Debtor requests that the Court take judicial notice of its application and orders entered with respect to the
Brokers” employment (Docket Nos. 133, 140, 207, 214, 216 and 227) and, in particular of the Court’s order
entered on or about March 9, 2010 (Docket No. 227) approving the Commission and the employment application
filed by the Debtor on or about August 13, 2009 (Docket No. 207) and the order approving that application (the
“Application™) as modified (Docket No. 214) secking to have the Commission paid upon the close of escrow and
without further order of the Court (see, Application at p. 3 9 10).

8
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b. commissioned the use of a large yacht so that the photographer
could take photos of the Harbor Island Property from the water;

c. arranged for aerial photography of the Harbor Island Property;

d. contracted for and directed the design of a highly detailed,
flattering customized brochure to be used to advertise the Harbor Island

Property to its best advantage;®

€. created a property specific web site to showcase the Harbor
Island Property,
f exposed the Harbor Island Property on dozens of property

websites, globally, including The Wall Street Journal Online, The Los Angeles
Times online, The Robb Report online, christiesgreatestates.com, realtor.com,
luxuryportfolio.com and dozens of others;’

g published a hard back multi page book of detailed photos and
descriptions of the Harbor Island Property for potential select purchasers,

h. placed advertisements in select print publications including The
Wall Street Journal, The New York Times, The International Herald Tribune,
The Robb Report, Christie’s Great Lstates, Christie’s (the auction house
magazine), Christie’s Interiors, Riviera Magazine, Newport Beach Magazine,
Laguna Beach Magazine, The Los Angeles Antiques Show (catalog), The Daily
Pilot, The Los Angeles Times, The Laguna Beach Independent, The H OM
Review, The HOM Features;

i coordinated its advertising efforts with the marketing
department at Christie’s Great Estates to reach a more select group of potential
buyers and agents;

j. distributed marketing materials and other information regarding

the Harbor Island Property to a list of 145 real estate brokers who together

® More than 130 luxury real estate brokerages, in over 33 countries around the world, received copies of the
multiple-page, color property presentation.
* Tens of thousands of views of the Harbor Island Property have occurred on these sites.

9
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produce annual sales of over $100 billion;

k. distributed marketing materials by direct mail, contacted by
telephone and/or email all of HOM's past and potential qualified clients, as
well as the other brokers and agents and non-realtor individuals that comprise
or represent the Harbor Island Property’s target market;

1. created additional exposure through its efforts in editorial
commentary online and in print, as well as through other exclusive and
proprietary exposure efforts, including sponsorship of nationally televised
charitable golf tournaments (The Toshiba Classic) and tennis events (Newport
Beach Breakers).

m. featured the Harbor Island Property prominently in banners and
in guide books with respect to sponsored sporting events; and

n sponsored multiple private previews of the Harbor Island
Property to familiar and experienced brokers and agents from throughout
Southern California.

HOM has incurred and paid costs associated with all of these endeavors in excess of
$70,000 to date. Additionally, since the recent approval of the application extending the terms
of HOM’s employment, HOM has placed further advertising and has ordered a new multi-
page, full color brochure for the Harbor Island Property.

In addition to the foregoing, HOM has experienced numerous challenges and
problems associated with selling the Harbor Island Property. HOM has encountered
reluctance from buyers’ agents and prospective buyers to enter into a contract for the Harbor

Island Property because, among other things, the Harbor Island Property:

a. ts subject to a bankruptcy proceeding;

b. is subject to an acrimonious divorce proceeding;

c. was subject to a specific performance lawsuit;

d. is subject to a deeded first right of refusal;

e had multiple, but now corrected or correctable, title defects;

10
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f. has erroneous recorded liens, assessments, etc.;

g has a recorded property tax default;

h. has a deed of trust in default;

1. has a ground lease in default;

] was rumored to have structural issues with subject property;

k. is perceived to have been inadequately maintained for a
property of this value;

L was the location of Mrs. Simon’s recent purported suicide;

m. was rumored to be subject to issues of authority to negotiate or

sell, as well the rumored inability to transfer clean title;

n is subject to bankruptcy court approval, and the sale process
will include a competitive overbid process in which the buyer’s privacy cannot
be assured;

0. is subject to an “as-is” sale, without the benefit of customary
disclosures regarding property history and condition, per the seller(s), as
exempted by law,

p- has been difficult to show to qualified and interested parties
while previously occupied,

q. did not “show well” due to improper staging for showings;

r. was originally offered at a list price exceeding the highest price
ever paid for a single family residence in Orange County, at the beginning of
an obviously declining real estate market;

8. limited in functional and aesthetic appeal to a customary buyer
of this type of property, in similar locations, and at similar price-points;

t. is subject to the near complete eradication of traditional sources
and programs of lending for this type of a purchase transaction, thus severely
diminishing the field of prospective purchasers. Where these programs

currently exist, their requirements and parameters are far less accommodating

11
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than they have been in the past.
C. The Brokers Have Earned Their Commission.

Despite all of the challenges, the Brokers’ efforts have generated four offers, two of
which were at a price acceptable to the Debtor, and one that has now been accepted by the
Debtor subject to Court approval.

Moreover, in addition to its efforts in marketing the Harbor Island Property since
September 2009, HOM has directly overseen the maintenance, cleaning, repair and
improvement of the entire property and its contents. This has included scheduling, meeting,
overseeing and directing gardeners, tree trimmers, appliance and mechanical repairmen, boat
dock service and inspectors, cleaning crews, movers, decorators and consulting brokers.

HOM has continued to market the Harbor Island Property in an endeavor to obtain the
highest possible price for the Debtor’s estate. The Harbor Island Property has been shown
three times since the Stalking Horse Bid Agreement (defined below) was accepted. HOM
will continue its efforts to obtain back up offers and inform all interested, qualified parties of
the overbid timeline and procedure. HOM will help keep any escrows moving forward and
follow through with continued service to the Debtor.

In recent weeks, HOM’s services have included monitoring the Harbor Island Property
at least twice a week, since it is now vacant, meeting several inspectors over a period of two
full days and another three days to meet with the Stalking Horse Bidder’s architects and
designers, determining that one of the major systems in the house was not functioning and
meeting with service technicians to make repairs, working closely with Richard Golubow to
review, discuss and determine that the current escrow with the Stalking Horse Bidder will be
successful. See, Declaration of Vicki Lee (“Lee Declaration™) appended hereto.

The Debtor believes that the sales process conducted by the Debtor and its real estate
professionals was, and continues to be, thorough and adequate to obtain the highest and best
price for the Harbor Island Property, subject to the opportunity for others to participate by the

proposed sale procedures.

12
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Based on all of the foregoing, assuming that Court approves the sale of the Property
and that escrow closes, the Debtor believes that its Brokers should be paid their commission
(described in Section G below) upon the close of escrow without the need for the entry of a
further order of the Court as previously authorized by the Court.'®
D. Brief Description of Terms of Sale of The Harbor Island Property.

The foregoing marketing efforts have produced an offer to purchase the Harbor Island
Property pursuant to the terms set forth in that certain “California Residential Purchase
Agreement and Joint Escrow Instructions” (the “Stalking Horse Bid Agreement”) between the
Debtor and the buyer, designated as Gwendolyn Wilson, Trustee of the Telluride Trust dated
February 21, 2010 (the “Stalking Horse Bidder”)."' A copy of the Stalking Horse Bid
Agreement is attached hereto as Exhibit 1 to the Golubow Declaration. By way of summary,
the principal terms of the Stalking Horse Bid Agreement are as follows:

1. an aggregate Purchase Price $27,000,000, which consists of cash in the
amount of $18,000,000 and two parcels of improved residential real property with an
agreed value of $9,000,000;

2. the Harbor Island Property will be sold “as-is”;

3. the Debtor shall assign the above-mentioned Tidelands Lease with the
County of Orange dated by May 1, 1996 respect to certain real property adjacent to the
Newport Harbor that offers private dock access for the resident of the Harbor Island
Property to the Stalking Horse Bidder;'? and

4. as described in Paragraph 6 of “Addendum No. 1 to Counter Offer No.
1,” which is attached to and included within the Stalking Horse Bid Agreement which
1s attached as Exhibit 1 to the Declaration of Richard Golubow, the personal property

being purchased by the Stalking Horse Bidder as part of the purchase of the Harbor

1% See, Docket No. 207 at p. 3 § 10 which sets forth the arrangement with respect to the payment of the
Commission upon the close of escrow without the need for further Court order and Docket No. 214, the Court’s
order approving that provision.

"' The Stalking Horse Bid Agreement is redacted to accommodate the Stalking Horse Bidder’s request for
confidentiality throughout the sale process.

'2 The Tidelands Lease was assumed by the Debtor early in this case, which assumption was approved by order
of this Court entered on February 4, 2008,

13
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Island Property consists of all of the built-in appliances, washers, dryers, security
systems, drapes and curtains located in the Harbor Island Property. Notwithstanding
the foregoing, as also set forth in Paragraph 6, the other personal property located at,
or used in connection with, the Harbor Island Property, including but not limited to,
furniture, fixtures, art, vehicles, clothing, jewelry, safes, furs, watercraft, two
downstairs hallway light fixtures/chandeliers and chandeliers in the middle living
room and library area, is not included in the proposed sale to the Stalking Horse
Bidder; and

5. the sale to the Stalking Horse Bidder shall close no later than 60 days
after the Debtor provides notice to the Stalking Horse Bidder of the final approval of
the Stalking Horse Bid Agreement.
The Auction of the Property.

Consistent with the procedures recently approved by the Court at the hearing on the

Sale Procedures Motion: '

1. the Harbor Island Property is still being marketed:

2. an auction (the “Auction Sale”) shall be held on May 13, 2010 at 10:00
am, at the offices of Winthrop Couchot Professional Corporation, 660 Newport
Center Drive, Suite 400, Newport Beach, CA 92660;

3. any party who would like to bid on the Harbor Island Property during
the Auction Sale must submit evidence of financial resources sufficient to close a sale
of the Harbor Island Property to the Debtor’s Manager, the Debtor’s Counsel and the
Debtor’s Broker no later than May 3, 2010 in order to become an “Eligible
Overbidder” (as defined in the Sale Procedures Motion) and to participate at the
Auction Sale;

4, Eligible Overbidders must submit their bids no later than 5:00 p.m.

prevailing Pacific Time on May 10, 2010; each Overbid must include a proposed

'3 The Debtor respectfully requests that the Court take judicial notice of the Sale Procedures Motion, which was
filed on or about April 1, 2010 and assigned Docket No. 230.

14




Case 8:07-bk-12044-RK Doc 237 Filed 04/28/10 Entered 04/28/10 17:24:55 Desc

N e T -« B = L ¥ L T - e o R o R

[N R NG S S T N T o T o T o L o L o T T e e T T R S
e =1 & B W N = oW e ] N B W N e O

Main Document  Page 23 of 155

purchase agreement, an explanation of how the Overbid differs from the Stalking
Horse Bidder’s Purchase Agreement, and a good faith deposit of $780,000 by
cashier’s check or other cash equivalent;

5. if an Overbid is not all cash or cash equivalents, the Overbid must be at
least equal to $27,100,000 (the “Minimum Overbid”) of which a minimum of $18
million must be cash or cash equivalents;

6. if an Overbid is all cash or cash equivalents, the Overbid must be at
least equal to $26,550,000, which takes into account the present cash value of an all
cash offer, as compared with the present cash value of the purchase price set forth in
the Stalking Horse Bid Agreement;

7. the Court will hold a hearing on this Motion seeking the entry of an
order approving the sale of the Harbor Island Property and certain personal property to
the Stalking Horse Bidder or a successful overbidder (the “Successful Bidder”) free
and clear of liens, interests and encumbrances pursuant to 11 U.S.C. § 363 and
authorizing the assumption and assignment of the Tidelands Lease under 11 U.S.C. §
365 and the other relief requested herein on May 19, 2010 at 11:30 a.m.; and

8. if the Stalking Horse Bidder is not the Successful Bidder, a break-up
fee of $60,000 (the “Breakup Fee”) shall be paid to the Stalking Horse Bidder in
accordance with the terms of the Sale Procedures Motion.

The Liens, Claims, Interests and Other Encumbrances

There are several liens, claims, interests and other encumbrances currently asserted

against the Harbor Island Property.

1. The Preliminary Title Report

According to the Preliminary Title Report (“PTR”) appended to the Golubow

Declaration as Exhibit 3, the Harbor Island Property appears to have the following liens,

claims, interests and/or other encumbrances recorded against it {which may or may not be

15
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a. a lien in favor of Orange County for unpaid property taxes totaling
$311,262.64 for fiscal years 2007 and 2008 (PTR at item no. 2);*

b. a lien in favor of Orange County for unpaid property taxes totaling
$166,997.06 in base property taxes and $16,745.70 in penalties for the tax years 2008
through 2010 (PTR at item nos. 2 and 3);

C. various easements and covenants (item nos. 8 — 16),

d. the Right of First Refusal (PTR item no. 17) as clarified by that certain
judgment of the Orange County Superior Court (PTR item no. 18);"’

€. a lien in favor of Orange County and/or the City of Newport Beach
with respect to pier permits in an unspecified amount (PTR at item no. 19);

f a deed of trust in favor of First Federal Bank of California (“First
Federal”) in the amount of $6 million (PTR at item no. 20);

g the Debra Simon Lis Pendens (PTR at item no. 21),

h. a lien in favor of the homeowners’ association of which the Debtor is a
member as a result of its ownership of the Harbor Island Property in the amount of
$3,667.95 (PTR at item no. 22);

i a deed of trust in favor of YSA in the amount of $2.8 million dollars
(PTR at item no. 23);

j. two liens for unsecured property taxes in favor of Orange County
totaling $6,313.74 (PTR at item nos. 24 and 25); and

k. a notice of lien recorded by Duane Morris LLP (“Duane Morris™), the
former counsel for Debra Simon and currently counsel for the Estate of Debra Simon,

for an unspecified amount of attorneys’ fees related to the pending distribution of

'* The PTR does not specify how much of the alleged property tax lien is a result of base property taxes and how
much is a result of alleged penalties.

' By its approval of the Sale Procedures Motion, the Court determined that the Debtor complied with and
satisfied all requirements under the Carver First Right of Refusal, Given the Court’s ruling and as a result of the
service of this Motion (which has been made upon Carver as required by the Court), the Debtor has performed
all obligations under the Carver Right of First Refusal and will be finally discharged from all such obligations
upon the close of the sale of the Harbor Island Property.

16
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property in connection with the dissolution of the Simon marriage (PTR at item no.
26).
2. The Proofs of Claims

Additionally, the following entities have filed proofs of claims asserting that they have

claims allegedly secured by, or interests in, the Harbor Island Property:

a. the Orange County Treasurer-Tax Collector (“OCTC”) filed a proof of
claim on or about July 11, 2007 asserting a secured claim in the amount of
$160,665.00, which claim was designated by the Clerk of the Court as Claim No. 1;'S
on or about October 24, 2007, the OCTC amended Claim No. 1 to reduce the amount
of its alleged secured claim to $160,665.00 via an amendment designated by the Clerk
of the Court as Claim No. 10;"” on or about December 12, 2007, the OCTC further
reduced its alleged secured claim to 3$82,764.84 as a result of an amendment
designated by the Clerk of the Court as Claim No. 14."* As a result, by its remaining
claim the OCTC asserts an entitlement to a secured claim of $80,065.39 against the
Debtor’s estate (the “OCTC Claim™);"

b. the OCTC also filed an administrative expense claim against the
Debtor’s estate on or about April 19, 2010 for alleged secured property taxes for the
period from 2008 through 2010 in the sum of $558,086.02 (consisting of base taxes in
the amount of $500,539.12 for the tax years 2008 through 2010, penalties in the
amount of $57,500.90, fees in the amount of $46.00 and “arrearages” in the amount of
$204,029.26),%

C. First Federal filed a proof of claim on or about October 10, 2007

asserting a secured claim in the amount of $6,235,639.82 (consisting of principal in

'€ By that proof of claim the OCTC also asserted a priority unsecured claim in the amount of $2,774.45.

7 The amendment also served to reduce the amount of the OCTC’s alleged priority unsecured claim to
$2,699.45,

'8 By this amendment, the OCTC’s priority unsecured claim was further reduced by a few cents to $2,699.39,

'? The Debtor respectfully requests that the Court take judicial notice of Claim Nos. 1, 10 and 14 filed by the

“® The Debtor is not sure what the OCTC means by “arrearages” (see p. 2 of OCTC’s Administrative Expensc
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the amount of $5,875,464.23, interest as of July 9, 2007 in the amount of $161,174.24,

late charges through July 1, 2007 of $9,530.16, foreclosure fees in the amount of

$15,647.79, property tax advances in the amount of $173,276.00, interest on property
tax advances in the amount of $372.40 as of July 9, 2007, and prepay tax advance
service fees of $175.00; the Debtor is informed that, with interest, attorneys’ fees and
other charges, First Federal now alleges that its secured claim totals approximately $7
million; and

d. Debra Simon filed a proof of claim asserting an interest in the Harbor

Island Property on or about October 30, 2007.2!

Based on all of the foregoing, the liens and/or secured claims asserted against the
Harbor Island Property should total somewhere between $10,500,000 and $11,000,000 (not
including any interest asserted by the probate estate of Debra Simon).* As the purchase price
offered for the Property is equal to approximately $27,000,000, there is substantial equity in
the Harbor Island Property.

G. The Commission

Pursuant to the terms of the Broker’s employment HOM and Willis are entitled to
payment of a 4% commission (the “Commission”) upon the closing of a sale of the Harbor
Island Property. The Commission is estimated to be $1,080,000 based on the offer made by
the Stalking Horse Bidder of which $940,000 would be paid to HOM and $135,000 would be
paid to the Willis Allen brokerage firm as per the arrangement approved by the Court. 2
i

? Coldwell Banker Residential Brokerage (“Coldwell Banker”) also filed a proof of claim, which claim was
designated by the Clerk of the Court as Claim No. 7 on or about October 21, 2007 asserting a secured claim in
the amonnt of $662,500. However, Coldwell Banker withdrew that claim or about April 20, 2010 (see Docket
No. 243).

“* Although the amounts of the licns listed on the PTR and the secured claims that appear on the claim register
for the same claimants differ in amount somewhat, it appears that the OCTC asserts a secured claim of
approximately $640,000, First Federal asserts a secured claim of approximately $7 million, YSA asserts a
secured claim of approximately $2.8 million plus interest, and the HOA asserts a secured claim of approximately
$3,700 for a total of $10,443,700 plus interest. The Debtor does not agree that all of the amounts asserted are
owed. However, the Debtor is confident that the total amount of secured claims against the Harbor Island
Property will not exceed $11 million.

¥ See, Docket No. 207 at p. 3 § 9 which sets forth the arangement with respect to the division of the
Commission and Docket No. 214, the Court’s order approving that arrangement.
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H. The Expense Reimbursement
At the request of the Brokers and the Debtor’s Manager, Robert A. Giem, Inc.

(“RAGTI”) incurred out-of-pocket expenses in the amount of $1,595.00 in connection with: (1)
arranging for the “staging” of the Harbor Island Property and the moving of excess furniture
located on the premises into the basement of the Harbor Island Property at the cost of
$570.00, (2) arranging for gardening services, including but not limited to tree trimming, on
the Harbor Island Property to ensure that the real property was properly maintained and
showed well to prospective buyers at the cost of $875.00, and (3) the payment of a $150.00
fee associated with a Residential Building Report, a report that real property sellers in
Newport Beach must acquire for buyers when selling real property. As the Debtor believes
that all of the foregoing expenses were necessary to preserve and sell the Harbor Island
Property and they are expenses that would normally be borne by sellers of real property or
their agents (and later reimbursed to such agents out of escrow in a typical sale of real
property in Newport Beach), the Debtor respectfully requests the authority to reimburse RAGI
for these expenses out of escrow.

1. The Proposed Pavment of Liens, Claims and/or Interests Qut of Escrow

1. Required Payments

By this Motion, the Debtor proposes that it be authorized to pay the following
amounts to the following entities out of escrow:
a. the base secured property tax amounts owed to the OCTC for the fiscal

years 2007, 2008, 2009 and 2010 as reflected in the proofs of claims filed by the

OCTC as amended and referenced above;
b. the principal balance due to First Federal on its deed of trust;
C. the principal balance due to YSA on its deed of trust,
d. the principal balance owed to the HOA on its lien;
e. the Commission;
f. the Expense Reimbursement,
g fees due to the Office of the United States Trustee; and
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h. all escrow, closing and recording costs, as well as the cost of any title
insurance endorsements (the “Closing Costs™).
The aforementioned amounts will be referred to herein as the “Undisputed Liens, Claims and
Interests”. All other liens, claims and/or interests and/or portions of liens, claims and/or
interests will be referred to herein as the “Disputed Liens, Claims and Interests”.
2. Optional Payments
In addition, the Debtor requests the authority, at its discretion, to pay the following
additional amounts to the following entities out of escrow (the “Optional Amounts”):
a. the amount of the estimated tax liability of the Debtor’s estate to the
FTB arising from its sale of the Harbor Island Property;
b. the amount of the estimated tax lability of the Debtor’s estate to the
Internal Revenue Service (“IRS”) from its sale of the Harbor Island Property; and
c. any amount as agreed to by and between the Debtor and the holder of a
Disputed Lien, Claim or Interest prior to the close of escrow.

3. The Transfer of the Disputed Liens, Claims and Interests from the Harbor
Island Property to the Net Proceeds

By this Motion, the Debtor also proposes that the Court should enter an order:

a. transferring the Disputed Liens, Claims and Interests from the Harbor
Island Property to the proceeds of the sale of the Harbor Island Property net of the
payment of the Undisputed Liens, Claims and Interests and any Optional Amounts

(the “Net Proceeds”) with the same force, effect, validity, priority and extent that the

Disputed Liens, Claims and Interests had in the Harbor Island Property; and
b. authorizing and instructing the Debtor to deposit the portion of the Net
Proceeds attributable to the Disputed Liens, Claims and Interests into a segregated
interest-bearing account pending further order of the Court.
Iy
i
/11
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118
DISCUSSION

A, The Court Should Authorize The Debtor To Sell The Harbor Island Property
And The Personal Property Free And Clear Of All Liens, Claims and/or

Interests

1. The Debtor Has Complied With All Notice Requirements Under the

Bankruptcy Code, Federal Rules of Bankruptcy Procedure, and Local

Bankruptcy Rules Governing the Sale of the Harbor Island Property and the

Personal Property.

Section 363(b)(1) provides that the Debtor, “after notice and a hearing, may use,
sell or lease, other than in the ordinary course of business, property of the estate." 11 U.S.C.
§ 363(b)(1). Section 102(1) defines “after notice and a hearing” as after such notice as is
appropriate in the particular circumstances, and such opportunity for hearing as is
appropriate in the particular circumstances. 11 U.S.C. § 102(1)(A) (emphasis added).

Rule 6004(a) of the Federal Rules of Bankruptcy Procedure provides in pertinent
part that notice of a proposed sale not in the ordinary course of business must be given
pursuant to Federal Rules of Bankruptcy Procedure. 2002(a)(2), (c)(1), (i) and (k), and, if
applicable, in accordance with section 363(b)(2) of the Bankruptcy Code. Federal Rule of
Bankruptcy Procedure. 6004(a). Rule 2002(a)(2) requires at least 20 days’ notice by mail of
a proposed sale of property of the estate other than in the ordinary course of business, unless
the Court for cause shown shortens the time or directs another method of giving notice. Fed.
R. Bankr. P. 2002(a)(2). Rule 2002(c)(1) requires that the notice of a proposed sale include
the date, time and place of any public sale, the terms and conditions of any private sale, and
the time fixed for filing objections. It also provides that the notice of sale or property is

sufficient if it generally describes the property. Fed. R. Bankr. P. 2002(c)(1). Rule 2002(i)
21
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requires that the notice be mailed to committees elected pursuant to 11 U.S.C. § 705 or
appointed pursuant to 11 U.S.C. § 11022* Fed. R. Bankr. P. 2002(i). Rule 2002(k) requires
that the notice be given to the United States Trustee. Fed. R. Bankr. P. 2002(k).

Rule 6004(c) provides that a motion for authority to sell property free and clear
of liens or other interests must be made in accordance with Rule 9014 and must be served on
the parties who have liens or other interests in the property to be sold. Fed. R. Bankr. P.
6004(c).

Local Bankruptcy Rule 9013-1(d)2) requires that a notice of motion and motion
be served at least 21 days before the hearing on the date specified in the notice. L.B.R.
9013-1(d)(2).

In addition, Local Bankruptcy Rule 6007-1(f) requires that an additional copy of
the notice of motion be submitted to the Clerk of the Bankruptcy Court together with a
document Form 6004-2 at the time of filing for purposes of publication. L.B.R. 6007-1(f).

The Debtor has complied with all of the above provisions of the Bankruptcy
Code, the Federal Rules of Bankruptcy Procedure and the Local Bankruptcy Rules. The
Debtor has complied with Federal Rules of Bankruptcy Procedure. 6004(a) and 2002(a)(2),
(c)(1), (i) and (k), because this Notice of Motion and Motion has been filed
contemporaneously herewith, which includes the date, time and place of the sale and the
deadline for objecting thereto, was served on the United States Trustee, all of the Debtor’s
known creditors, and all parties requesting special notice. The Debtor has complied with
Rule 6004(c), because this Notice and Motion were also served upon the parties who have

alleged liens, claims and/or interests in the Property.”” The Debtor has complied with the

4 As of the date of this Motion, no official committee of unsecured creditors has been appointed in this case.
¥ To the Debtor’s knowledge, no one other than the estate of Debra Simon asserts an interest in the Personal
Property, and her estate consents to the sale of the Personal Property.
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requirements of Local Bankruptcy Rule 6007-1(f) because the Debtor has filed the Notice
and Form 6004-2 with the Clerk of the Bankruptcy Court.

2. The Sale Motion Should Be Approved Because Good Business Reasons Exist

To Approve the Sale of the Property, the Purchase Price for the Property is

Fair and Reasonable. and the Proposed Sale is in the Best Interests of the

Debtor’s Estate and Its Creditors.

As a general matter, a Court considering a motion to approve a sale under Section

363(b) should determine from the evidence presented before it that a “good business reason”

exists to grant such a motion. In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir. 1983). In
addition, the Court must further find it is in the best interest of the estate. To make this
determination, a Court should consider whether:
(1)  the sale is fair and reasonable (i.¢., the price to be paid is
adequate),
(2)  the property has been given adequate marketing;
(3)  the sale is in good faith, i.e., there is an absence of any
lucrative deals with insiders, and
(4)  adequate notice has been provided to creditors.

In re Wilde Horse Enterprises, Inc., 136 B.R. 830, 841-2 (Bankr. C.D. Cal. 1991); In re The

Landing, 156 B.R. 246, 249 (Bankr. E.D. Mo. 1993); In re Mama's Original Foods, Inc., 234

B.R. 500, 502-505 (C.D. Cal. 1999). The Debtor submits that the proposed sale of the
Harbor Island Property and the Personal Property free and clear of liens, claims, and
interests, pursuant to the terms the Stalking Horse Bid Agreement (or pursuant to the terms
of any other agreement entered into by and between the Debtor and a Successful Bidder),

satisfy each of these requirements.
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a. SOUND BUSINESS PURPOSE

The Ninth Circuit Bankruptcy Appellate Panel in Walter v. Sunwest Bank (In re

Walter), 83 B.R. 14, 19 (9th Cir. B.A.P. 1988) has adopted a flexible case-by-case test to
determine whether the business purpose for a proposed sale justifies disposition of property of
the estate under Section 363(b). The facts pertaining to the sale at issue here amply
substantiate the Debtor’s business decision that the contemplated sale of the Harbor Island
Property to the Stalking Horse Bidder or a successful overbidder serves the best interests of
the estate’s creditors and merits the Court’s approval. As discussed above, the Debtor has
been actively marketing the Harbor Island Property for almost 2 %2 years. As previously
described, to reach its target demographic and in order to attract the best possible offers, the
Debtor and its Brokers commissioned professional photographs of the Harbor Island Property,
contracted for the creation of flattering multi-page full color brochures and a hard cover book
to advertise the property, created a website to showcase the Harbor Island Property, advertised
the Harbor Island Property on dozens of property websites and in select print publications
including The Wall Street Journal, The New York Times, The International Herald Tribune,
The Robb Report, Christie's Great Estates, Christie’s (the auction house magazine), and The
Los Angeles Times, among others, coordinated its advertising efforts with the marketing
department at Christie’s Great Estates to reach a more select group of potential buyers and
agents, distributed marketing materials and other information regarding the Harbor Island
Property to a list of the top145 real estate brokers in the area, and, among other things, created
additional exposure through its exclusive and proprietary exposure efforts, including
sponsorship of nationally televised charitable golf tournaments and tennis events.

Given current market conditions and based upon the Debtor’s marketing efforts
and the fact that the Debtor will conduct an Auction Sale at which qualified overbidders will
have the opportunity to overbid on the Harbor Island Property, the Debtor believes that the
Harbor Island Property cannot realistically be sold at a price in excess of that proposed to be

paid by the Stalking Horse Bidder or a different Successful Bidder at the Auction Sale.
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As a result, the proposed sale of the Property should result in the Debtor obtaining
the highest and best price for the Property. As set forth in the Golubow Declaration, the
Debtor projects the sale of the Property will generate substantial funds to pay the claims of
the Debtor’s secured and unsecured creditors, Thus, the Debtor believes that the proposed
sale of the Harbor Island Property and the Personal Property are in the best interests of the
Debtor’s estate and its creditors.

b. FAIR AND REASONABLE PRICE.

In order for a sale to be approved under Section 363(b}, the purchase price must be

fair and reasonable. See generally, In re Canyon Partnership, 55 B.R. 520 (Bankr. S.D. Cal.
1985). The trustee (or debtor in possession) is given substantial discretion in this regard. Id.
In addition, Courts have broad discretion with respect to matters under section 363(b). See
Big Shanty Land Corp. v. Comer Properties, Inc., 61 B.R. 272, 278 (Bankr. N.D. Ga. 1985).
In any sale of estate assets, the ultimate purpose is to obtain the highest price for the property

sold. Wilde Horse Enterprises, Inc., 136 B.R. at 841 (citing In re Chung King, Inc., 753 F.2d

547 (7™ Cir. 1985)), In re Alpha Industries. Inc., 84 B R. 703, 705 (Bankr. Mont. 1988).

As discussed above, the Debtor has extensively marketed the Harbor Island Property.
Thus, based on the response to the foregoing efforts and the Debtor’s familiarity with current
market conditions, and the fact that the Harbor Island Property was auctioned, the Debtor
believes that the price offered for the Harbor Island Property and the Personal Property by
the Stalking Horse Bidder or a different Successful Bidder represents the fair market value of
the Property. As a result, the Debtor submits that the final purchase price to be paid by the
Stalking Horse Bidder or a different Successful Bidder represents a fair and reasonable price
for the Property.

11
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c. ADEQUATE MARKETING,

As discussed above, the efforts of the Debtor and its Brokers to market the Property
have been extraordinary. Based on the foregoing, the Debtor submits that the Property has
been more than adequately marketed.

d. GOOoD FAITH

When a bankruptcy Court authorizes a sale of assets pursuant to Section 363(b)(1), it
is required to make a finding with respect to the “good faith” of the purchaser. In re Abbotts
Dairies, 788 F.2d at 149. Such a procedure ensures that Section 363(b)(1) will not be
employed to circumvent the creditor protections of Chapter 11, and as such, it mirrors the
requirement of Section 1129 that the Bankruptcy Court independently scrutinizes the
debtor’s reorganization plan and makes a finding that it has been proposed in good faith. Id.
at 150. With respect to the Debtor’s conduct in conjunction with the sale of the Harbor
Island Property and the Personal Property, the good faith requirement focuses principally on
whether there is any evidence of “fraud, collusion between the purchaser and other bidders
or the trustee, or an attempt to take grossly unfair advantage of other bidders.” Abbotts
Dairies, 788 F.2d at 147, Wilde Horse Enterprises, 136 B.R. at 842.

As noted above, the Debtor negotiated the Stalking Horse Bid Agreement at arm’s
length, the Harbor Island Property was auctioned in a public auction sale, and the Successful
Bidder (whether that is the Stalking Horse Bidder or someone else) is not an “insider” of the
Debtor as that term is defined in the Bankruptcy Code. 11 U.S.C. 101(31). Moreover, there
has been no fraud or collusion in connection with the proposed sale because everyone who
expressed an interest in the Property had an opportunity to make an offer on it and the
property was eventually sold at auction. Based on the foregoing, the Debtor submits that the

Successful Bidder is a “good faith” purchaser.
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€. ACCURATE AND REASONARBLE NOTICE

The purpose of the notice is to provide an opportunity for objections and hearing
before the Court if there are objections, In re Karpe, 84 B.R. 926, 930 (Bankr. M.D.Pa.
1988). A notice is sufficient if it includes the terms and conditions of the sale and if it states
the time for filing objections. Id.

As set forth above, the Debtor served this Notice of Motion and Motion on the
United States Trustee, all of the Debtor’s known creditors and all parties requesting special
notice. The Notice includes the date, time and place of the sale and the time fixed for filing
objections thereto. This Notice and Motion were served upon the parties who have liens
and/or claims against, or interests in, the Harbor Island Property, and the Debtor filed the
Notice and Form 6004-2 with the Clerk of the Bankruptcy Court, as required by Local
Bankruptcy Rule 6007-1(f), so that the Clerk of the Bankruptcy Court could publish
information regarding the proposed sale. Thus, the Debtor submits that the notice of the sale
should be deemed adequate, accurate and reasonable by the Court.

3. The Sale of the Property Should Be Free and Clear of All Liens, Claims, and

Interests Under 11 U.S.C. §363(f).

Bankruptcy Code §363(f) provides that a debtor may sell property of the estate “free

and clear of any interest in such property” if:
(1)  applicable non-bankruptcy law permits the sale of
such property free and clear of such interest;
(2)  suchentity consents;
(3)  such interest is a lien and the price at which such
property is to be sold is greater than the aggregate

value of all liens on such property;
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(4)  such interest is in bona fide dispute; or
(5)  such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction
of such interest.
11 U.S.C. §363(f). Because Section 363(f} is in the disjunctive, the Debtor must only meet
one of the five subsections of Section 363(f) in order to sell the Harbor Island Property free

and clear of all liens, claims and/or interests.*® In re Whittemore, 37 B.R. 93, 94 {Bankr. D.

Or. 1984).
a. THE SALES SHOULD BE APPROVED UNDER 11 U.S.C. § 363(F)(2).

Section 363(f)(2) of the Bankruptcy Code authorizes a sale to be free and clear of an
interest if the interest holder consents to the sale. “[Clonsent may be express or may be
implied from circumstances surrounding the sale.” 3 COLLIER ON BANKRUPTCY § 363.06[3]
at 363-51 (15™ Ed. Rev. 2008).

In this case, the Debtor believes that all of the holders of liens, claims and/or interests
in the Harbor Island Property (the “Interest Holders”) consent to the sale of the Harbor Island
Property, and the Debtor believes that no one holds any interest in the Personal Property with
the exception of the Debtor. As a result, to the extent that a party served with this Notice of
Motion and Motion does not object to the relief sought herein, the Court should deem such a
party to consent to the relief requested herein, and the Court should find that the proposed sale
satisfies the requirements of section 363(f)(2).

b. THE SALE SHOULD BE APPROVED UNDER 11 U.S.C. § 363(F)(3).
Section 363(F) provides that a sale may be free and clear if the purchase price is

greater than the total amount of liens on the property. In this case, as explained in Section F

% The Debtor does not believe that anyone holds any liens, claims or interests in the Personal Property. As a
result, the sale of that Property should be free and clear as well,
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above, the total secured claims and/or liens (which does not include any interest asserted by
the probate estate of Debra Simon) against the Harbor Island Property should not exceed $11
million and the proposed purchase price is equal to approximately $27 million. As a result,
there is substantial equity in the Harbor Island Property, and the sale should be approved free
and clear.
c. THE SALES SHOULD BE APPROVED UNDER 11 U.S.C. § 363(F)(5).
The Bankruptcy Appellate Panel for the Ninth Circuit recently scrutinized section

363(f)(5) in the context of the sale of real property. See Clear Channel Outdoor, Inc. v.

Knupfer (In re PW, LLC), 391 B.R. 25 (9™ Cir. B.A.P. 2008) (“Clear Channel”). In Clear

Chanpel, the senior secured creditor attempted to purchase the debtor’s real property by way
of a credit bid, free and clear of the interest of a nonconsenting junior lienholder outside of a
plan of reorganization. The Bankruptcy Court approved the sale to the senior lender under
section 363(f)(5) of the Bankruptcy Code, finding that section 363(f)(5) permits a sale free
and clear of the creditor’s interest in property “whenever a claim can be paid with money.”
391 BR. at 42.

In reversing the Bankruptcy Court’s decision, the Bankruptcy Appellate Panel found
that section 363(f)(5) requires that “(1) a proceeding exists or could be brought, in which (2)
the nondebtor could be compelled to accept a money satisfaction of (3) its interest.” Id. at 41,
Taking up these factors in reverse order, the Bankruptcy Appellate Panel concluded that a
lien, such as the lien, claims and/or interests of all of the Interest Holders referenced above,
constitutes an “interest” for purposes of section 363(f)(5). With respect to the second factor,
the Bankruptcy Appellate Panel ruled that section 363(f)(5) refers to those proceedings in
which the creditor “could be compelled to take Jess than the value of the claim secured by the

interest.” Id. In order to approve a sale free and clear under section 363(f)(5), the Court must
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“make a finding of the existence of ... a mechanism [to address extinguishing the lien or
interest without paying such interest in full] and the [debtor in possession] must demonstrate
how satisfaction of the lien ‘could be compelled.’” Id. at 45. Finally, the Bankruptcy
Appellate Panel held that section 363(f}(5) requires that there be, “or that there be the
possibility of, some proceeding, either at law or at equity, in which the nondebtor could be
forced to accept money in satisfaction of its interest.” Id.

Here, all of the factors set forth in Clear Channel for a sale free and clear of the
Bank’s interest are satisfied. The Debtor does not dispute that the interest of each of the
Interest Holders (if valid) could constitute an “interest” in the Property.

Similarly, any party who asserts an “interest” in the Harbor Island Property which is
junior to the lien, claim or interest of each Interest Holder could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of its interest. Recently, the Bankruptcy

Court in In re Jolan, Inc., 2009 WL 1163928 (Bankr. W.D. Wash. 2009) provided an analysis

of the Bankruptcy Appellate Panel’s decision in Clear Channel and suggested that the scope
of the Panel’s ruling in Clear Channel should be narrowly construed to the facts of that
particular case. The Court in Jolan noted that the appellees defending the sale free and clear
in Clear Channel never argued that there were any qualifying “legal or equitable proceedings”
beyond the cramdown under § 1129 and that the Panel, in tumn, exercised its prerogative to
limit its ruling to the arguments presented by the parties, Id. at 3. Accordingly, the Panel in
Clear Chanpel did not address whether any non-contractual mechanisms exist whereby a
lienholder might get less than full payment yet lose the lien. Id. at 3. The Court in Jolan,
however, did address the issue and concluded that there are a number of legal and equitable
proceedings available in Washington in which a junior lienholder could be compelled to

accept a money satisfaction including, without limitation, “a senior secured party’s
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disposition of collateral under the default remedies provided in part VI of Article 9” of
Washington’s Uniform Commercial Code (specifically, RCW 62A.9A-617), and the
disposition of real property through “judicial and nonjudicial foreclosures, which operate to
clear junior lienholders’ interests, with their liens attaching to proceeds in excess of the costs
of sale and the obligation or judgment foreclosed.” Id. at 3-4. There are legal and equitable
proceedings available in California which parallel the proceedings discussed by the Court in

Jolan.”’

Based on the foregoing, the Debtor respectfully submits that the holder of interest
who asserts a junior lien against the Harbor Island Property could be compelled, in a legal or
equitable proceeding, to accept a money satisfaction of its interest. Under these
circumstances, the sale should be approved under section 363(f)(5) of the Bankruptcy Code.
B. The Court Should Authorize The Debtor To Enter Into The Post-Petition Sale

Contract With The Stalking Horse Bidder Or Another Successful Bidder.

Sections 105(a) and 363(b)(1) of the Bankruptcy Code allow a court to authorize a

debtor to enter into transactions outside the ordinary course of business following notice and a

hearing. In re Crystal Apparel, Inc, 220 B.R. 816, 829-30 (Bankr, S D.N.Y. 1998). Section
105(a) of the Bankruptcy Code provides as follows: “The court may issue any order, process,
or judgment that is necessary or appropriate to carry out the provisions of this title” 11
U.S.C. § 105(a). This section provides bankruptcy courts with broad authority and discretion
to enforce the provisions of the Bankruptcy Code under either specific statutory or equitable
common law principles. The purpose of section 105(a) is to “assure the bankruptcy court[’s]
power to take whatever action is appropriate or necessary in aid of the exercise of its

jurisdiction.” 2 COLLIER ON BANKRUPTCY [ 105.01, at 105-3 (15" ed., rev. 2003). Thus,

7 Specifically, a junior lienholder in California could be compelled to accept a money satisfaction upon a senior
secured party’s disposition of collateral under the default remedies provided in § 9617 of California’s Uniform
Commercial Code, and upon the judicial or nonjudicial foreclosure of real property under applicable California
law, inctuding California Civil Code §2924.
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section 105(a) essentially codifies the bankruptcy court’s inherent equitable powers. See In re
Management Tech. Corp., 56 B.R. 337, 339 (Bankr. D.N.J. 1985) (court’s equitable power is
derived from section 105).

Section 363(b)(1) of the Bankruptcy Code allows a court to authorize a debtor to enter
into transactions outside the ordinary course of business following notice and a hearing. Inre
Crystal Apparel, Inc., 220 B.R. 816, 829-30 (Bankr. SD.N.Y. 1998). Section 363(b)(1) of the
Bankruptcy Code does not set forth a standard for determining when it is appropriate for a
court to authorize a transaction outside the ordinary course of business. However, many
courts, including the Court of Appeals for the Ninth Circuit have followed the lead established

by the Second Circuit Court of Appeals in Committee of Equity Security Holders v. Lionel

Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070-1071 (2™ Cir. 1983) (the court may approve

a transaction if the movant has established “some articulated business justification for the

transaction”); see also Walter v. Sunwest Bank (In re Walter), 83 B R. 14, 19-20 (9" Cir. BAP

1988) (“...there must be some articulated business justification for using, selling, or leasing
the property outside the ordinary course of business...[.] Whether the proffered business
justification is sufficient depends on the case™). Thus, the approval of a transaction outside
the ordinary course of business should be based upon the debtor’s reasonable business

judgment. See Institutional Creditors of Continental Airlines, Inc. v. Continental Airlines,

Inc. (In re Continental Airlines, Inc), 780 F.2d 1223, 1226 (5™ Cir. 1986) (the decision must

be based on the debtor’s reasonable business judgment); In re Chateaugay Corp., 973 F.2d.
141 (2™ Cir. 1992) (holding that a judge determining a § 363(b) application must find from
the evidence presented that a good business reason to grant such application exists); In re

Ernst Home Center, Inc., 209 B.R. 974, 979 (Bankr, W.D. Wash. 1997).
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In this case, the Debtor is seeking authority to enter into the Stalking Horse Bid
Agreement or such better purchase agreement as may be determined by the Debtor during or
prior to the Auction Sale and consummate the sale of the Property pursuant to the terms and
conditions set forth in such an agreement. There is a good business justification for the
Debtor to enter into the proposed agreement because the terms of the agreement are fair and
reasonable, and the consummation of the sale will generate substantial funds to pay the
claims of the Debtor’s creditors. Accordingly, in an exercise of its business judgment, the
Debtor believes that entering into the Stalking Horse Bid Agreement or into such better
agreement as proposed by such an agreement is in the best interest of the Debtor’s estate and
its creditors, and the Debtor should therefore be authorized to do so.

1v.
THE DEBTOR SHOULD BE AUTHORIZED TO ASSUME AND ASSIGN
THE TIDELANDS LEASE TO THE SUCCESSFUL BIDDER
Barring exceptions not herein relevant, Sections 365(a) and 1107(a) authorizes a
debtor in possession, “subject to the Court’s approval, ... [to] assume or reject any executory
contract or unexpired lease of the debtor.” A debtor in possession may assume or reject

executory contracts for the benefit of the estate. In re Klein Sleep Products, Inc., 78 F.3d 18,

25 (2d. Cir. 1996); In re Central Fla. Metal Fabrication, Inc., 190 B.R. 119, 124 (Bankr. N.D.

Fla. 1995); In re Gucci, 193 B.R. 411, 415 (SDN.Y. 1996). In reviewing a debtor in
possession’s decision to assume or reject an executory contract, a bankruptcy court should
apply the “business judgment test” to determine whether it would be beneficial to the estate to
assume it. In re Continental Country Club, Inc., 114 B.R. 763, 767 (Bankr. M.D. Fla. 1990);

see also In re Gucci, 193 B.R. at 415. The business judgment standard requires that the court

follow the business judgment of the debtor unless that judgment is the product of bad faith,

whim, or caprice. In re Prime Motors Inns, 124 B.R. 378, 381 (Bankr. S.D. Fla. 1991), citing
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Lubrizol| Enterprises v. Richmond Metal Finishers, 756 F.2d 1043, 1047 (4th Cir. 1985), cert.
denied, 475 U.S. 1057 (1986).

Pursuant to 11 U.S.C. § 365(f)(2), a debtor may assign its executory contracts and
unexpired leases, provided the debtor first assumes such executory contracts and unexpired
leases in accordance with Section 365(b)(1), and provides adequate assurance of future
performance by the assignee. Pursuant to Section 365(b)(1), a debtor cannot assume an
executory contract or unexpired lease unless the debtor: (a) cures any existing defaults under
such agreements; (b) compensates all non-debtor parties to such agreements for any actual
pecuniary loss resulting from the defaults; and (c) provides adequate assurance of future
performance under the contract or lease.®

In this case, by entry of the Court’s order dated February 4, 2008, the Court authorized
the Debtor to assume the Tidelands Lease prior to the confirmation of a plan.*> The Debtor
proposes to cure any monetary defaults on the Tidelands Lease out of escrow. Therefore, the
first and second requirements for the assumption of an unexpired lease are satisfied. In
addition, the Debtor submits that third requirement for the assumption of the Tidelands Lease
is satisfied because the Debtor submits that the financial wherewithal of the Stalking Horse
Bidder to purchase the very expensive Harbor Island Property should also be considered
adequate assurance of future performance on the lease.

The Tidelands Lease is an important asset of the Debtor’s estate and its assumption
and assignment is (and will be) a condition to the sale of the Harbor Island Property (to the
Stalking Horse Bidder or any other Successful Bidder). If the relief requested by this Motion
is granted, the Debtor will be able to satisfy the requirements for assumption of the Tidelands
Lease. Thus, the assumption and the assignment of the Tidelands Lease is permissible and
undoubtedly a sound exercise of the Debtor’s business judgment, and the assumption and

assignment of the Tidelands Lease should be approved.

11 U.S.C. § 365(b)(1); see also In re Bowman, 194 BR. 227, 230 (Bankr. D. Ariz. 1995), In re AEG
Acquisition Corp., 127 B.R. 34, 44 (Bankr. C.D. Cal. 1991), aff"d 161 B.R. 50 {(9th Cir, B,A.P. 1993).
%’ The Debtor requests that the Court take judicial notice of that order (Docket No. 105).
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V.
THE DEBTOR REQUESTS THAT THE COURT WAIVE THE TEN-DAY WAITING

PERIOD SET FORTH IN BANKRUPTCY RULE 6004(H).

Bankruptcy Rule 6004(h) provides, among other things, that an order authorizing the
sale of property is stayed until the expiration of ten days after entry of the order, unless the
Court orders otherwise. Here, all parties with a lien, claim or interest in the Property have
been served with notice of the sale and an opportunity to object and the ten-day waiting
period could only operate to delay the closing of escrow or the removal of any buyer’s
contingencies. As a result, under these circumstances, the Court should waive the ten-day
stay of Bankruptcy Rule 6004(h) to permit the Debtor to proceed with the close of escrow on
the sale as soon as possible.

VI'
CONCLUSION

WHEREFORE, the Debtor respectfully requests that the Court enter an order:

(1) finding that notice of the Motion was adequate and appropriate under the
circumstances;

(2)  granting the Motion in its entirety;

(3)  authorizing and approving the sale of the Harbor Island Property and the
Personal Property to the Stalking Horse Bidder or other Successful Bidder free and clear of
all liens, claims and/or interests;

(49)  finding that the Stalking Horse Bidder is a good faith purchaser for the
purposes of Section 363(m),

(5)  authorizing and approving the assignment of the Tidelands Lease to the

Stalking Horse Bidder or other Successful Bidder;
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(6)  authorizing the Debtor to take all necessary and reasonable steps to
consummate the sale of the Harbor Island Property and the Personal Property (jointly
referred to herein as “the Property:) and to complete the assignment of the Tidelands Lease;

(7)  authorizing the payment of the commission of the Debtor’s real estate brokers
in connection with the sale (the “Commission”) upon the close of escrow;

(8)  authorizing the payment of $1,595.00 to Robert A. Giem, Inc. upon the close
of escrow as reimbursement for out-of-pocket expenses related to preparing the Harbor Island
Property for sale;

(9)  authorizing payment of the liens, claims and interests in the Harbor Island
Property to the extent set forth herein;

(10)  authorizing the payment of any amounts due under the Tidelands Lease prior
to its assignment upon the close of escrow;

(11)  authorizing the payment of taxes arising from the sale of the Harbor Island
Property and all escrow, closing and recording costs, as well as the cost of any title insurance
endorsements (the “Closing Costs™) upon the close of escrow;

(12) transferring and attaching all remaining liens, claims and/or interests or
portions of liens, claims and interests (collectively referred to as the “Liens, Claims and
Interests”) still unpaid upon the close of escrow from the Harbor Island Property to the net
proceeds of the sale of the Harbor Island Property (the “Net Proceeds™) with the same force,
effect, validity and priority that any and all such liens, claims or interests had with respect to
the Harbor Island Property,

(13) authorizing the Debtor to deposit the portion of the Net Proceeds attributable to
the Liens, Claims and Interests into a segregated interest bearing account pending further

order of the Court;
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(14)  compelling all holders of the Liens, Claims and Interests to execute any and all
documentation that may be required to allow escrow to close;

(15) waiving the ten-day waiting period set forth in Bankruptcy Rule 6004(g); and

(16) granting such other and further relief as the Court deems just and proper under
the circumstances.

Dated: April 28, 2010 LEVENE, NEALE, BENDER, RANKIN &
BRILLL.L.P.

By __/s/Jacqueline L. Rodriguez

DANIEL H. REISS
Attorneys for DAKS, LLC, Debtor and Debtor in
Possession
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DECLARATION OF RICHARD H. GOLUBOW

I, RICHARD H. GOLUBOW, hereby declare as follows:

1. I am the manager of DAKS, LLC, the debtor and debtor in possession
(“Debtor”) in the above-entitled Chapter 11 bankruptcy case. In addition to serving as the
Debtor’s manager, I am a licensed attorney, having devoted my practice to insolvency related
matters. Also, since 1993 [ have been a real estate broker licensed by the California
Department of Real Estate (License No. 01172101). Unless otherwise set forth herein, I have
personal knowledge of the facts set forth herein and, if called to testify, would and could
competently testify thereto.

2. This declaration is offered in support of the Debtor’s motion (the “Motion”)
seeking the entry of an order: authorizing and approving: (1) the sale of the Debtor’s real
property located at 18 Harbor Island Drive, Newport Beach, California (the “Harbor Island
Property”) and of certain related personal property described in the Motion (the “Personal
Property”) free and clear of all liens, claims and/or interests pursuant to Section 363 of 11
U.S.C. §§ 101 et al. (the “Bankruptcy Code™) and (2) the assumption and assignment of a
lease of a dock adjacent to the Harbor Island Property which is described in the Motion (the
“Tidelands Lease™) pursuant to Section 365; and granting certain additional relief requested
therein. I have reviewed the Motion in its entirety and agree with its contents. To the extent
necessary to prepare this declaration, I have reviewed the Debtor’s books and records created
in the ordinary course of the Debtor’s business and I have reviewed the pleadings and exhibits
to pleadings filed in the Debtor’s bankruptcy case which are maintained by the Debtor’s
bankruptcy counsel in the ordinary course.

3. The Debtor continues to manage its affairs as a debtor in possession pursuant

to 11 US.C. §§ 1107 and 1108. As of the Petition Date, the Debtor’s managing member was
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Mr. Arnold Simon (“Mr. Simon”). By order of this Court entered on July 14, 2009, I became
the manager of the Debtor.

4. The Debtor was formed in March 2001 for the primary purpose of buying and
selling residential real property. Since its formation, the Debtor has purchased four residential
real properties for investment, three of which have been sold.

5. The Harbor Island Property was purchased in mid-2001 for $14 million. The
Harbor Island Property and the Tidelands Lease are the Debtor’s only remaining real property
assets.

6. When purchased, the Harbor Island Property was subject to a recorded first
right of refusal (the “First Right of Refusal™), held by Elizabeth C. Adams, Trustee of the
Carver Trust No. 1 dated September 22, 1988 and Leroy L. Carver III (collectively and
individually, “Carver”). The First Right of Refusal provides for, among other alleged rights, a
specified period of time for Carver to match the purchase price for a proposed sale of the
Harbor Island Property. Carver filed a proof of claim in this case in the amount of
$15,250,000 based on the First Right of Refusal (the “Carver Proof of Claim™).

7. On April 13, 2010, at the hearing on the Debtor’s motion for order establishing
procedures with respect to the sale of the Harbor Island Property (the “Sale Procedures
Motion”), the Court ruled that the requirements of the First Right of Refusal had been
satisfied and they are further satisfied by the service of this Motion on Carver. The Sale
Procedures Motion was approved by the Court at the hearing on April 13, 2010, and the
proposed order granting the Sale Procedures Motion was lodged with the Court on April 19,
2010.

8. The Harbor Island Property is a very unique and valuable residence. It consists

of approximately 18,000 square feet of living space, with multiple bedrooms and bathrooms,
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including a staff apartment with bedrooms and bathrooms. Other amenities include a secured,
subterranean multiple car garage, an elevator, walk-in wine cellar, six fireplaces, a waterfront
tile pool, a limestone outdoor barbeque, and the aforementioned large leased dock in Newport
Harbor, which is the subject of the Tidelands Lease. As reflected by the lien, claim and
interest information provided below, there is substantial equity in the Harbor Island Property.

9. DAKS is the title holder of record of the Harbor Island Property. On January
9, 2004, Arnold Simon’s former wife, Debra Simon, who is now deceased, filed a Petition for
Dissolution of Mairiage (the "Dissolution Petition") and thereby commenced a divorce
proceeding entitled In re Marriage of Simon, Case No. 04D000159 (the “Family Court
Action”) in the Superior Court of the State of California, County of Orange. On January 12,
2004, in connection with the Family Court Action, Debra Simon caused a Notice of Pendency
of Action to be recorded against the Harbor Island Property (the "Debra Simon Lis Pendens").

10. In early 2003, the Debtor and YSA, LLC (“YSA”) entered into a purchase
agreement with respect to the Harbor Island Property, and an escrow was opened in March
2003. After numerous offers and counter-offers, escrow was cancelled on June 24, 2003. The
Harbor Island Property then sat on the market for another six months. On January 14, 2004,
YSA and the Debtor entered into another sales contract for the purchase price of $15,750,000,
which allegedly expired on its own terms.

11, YSA then commenced the action entitled YSA, LLC v. DAKS. LLC, Case No.

05CC08045, on June 8, 2005 in the Superior Court for the State of California, County of
Orange (the “YSA Action”) seeking specific performance of the expired January 14, 2004
purchase agreement, damages for breach of said purchase agreement, and certain declaratory
and/or injunctive relief. The Debtor removed the YSA Action to this Court by filing a

removal petition on October 5, 2007. YSA filed a proof of claim on October 22, 2007. Prior
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to the removal, the YSA Action had been ordered to arbitration, which was pending at the
time of removal.

12.  The claims of YSA in this case have been resolved by an agreement (the “YSA
Agreement”) approved by order of this Court entered on July 14, 2009. Pursuant to the YSA
Agreement, YSA was granted a secured claim of $2.8 million plus interest and certain
additional charges as set forth in the YSA Agreement (the “YSA Claim”), enforcement rights

relating thereto, an opportunity to credit bid in a sale under Bankruptcy Code § 363, and

o OO0 =1 &Nt B W

YSA’s agreement to remove its lis pendens — which lis pendens was removed in accordance

—
o

with the terms of the YSA Agreement. The Debra Simon Lis Pendens shall be removed in

—
—

connection with a close of a sale of the Harbor Island Property consistent with the YSA

—_
(%)

Agreement.

(S
(¥ ]

13.  The Harbor Island Property has been thoroughly marketed for an extended

fam—
N

period of time by highly qualified real estate professionals. Some time ago the Court approved

(S
Lh

the employment of HOM Real Estate Group (“HOM”) and Willis Allen Real Estate ("Willis

—_—
~1

Allen" and with HOM the “Brokers”) as co-listing real estate brokers approved by the

—
o o]

Bankruptcy Court, HOM has marketed the Harbor Island Property aggressively for the benefit

[am—y
o

of the Debtor’s bankruptcy estate since April 2008. As described in the Declaration of Vicki

[y
[

Lee (the “Lee Declaration™) appended to the Motion (which I have also reviewed), among the

ro
—

many tasks performed throughout the past 28 months, in addition to listing the Harbor Island

S8
[4®)

Property in the multiple listing service, HOM:

[ % I 8 )
= W

a. hired two of the most, if not the most, respected local real estate

o]
Ln

photographers for day and night, interior and exterior color photos;

[\ ]
(=)

b. commissioned the use of a large yacht so that the photographer

[ov]
-]

could take photos of the Harbor Island Property from the water;

[\
[#2]

c. arranged for aerial photography of the Harbor Island Property;
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d. contracted for and directed the design of a highly detailed,
flattering customized brochure to be used to advertise the Harbor Island
Property to its best advantage;

G created a property specific web site to showcase the Harbor
Island Property;

f. exposed the Harbor Island Property on dozens of property
websites, globally, including The Wall Street Journal Online, The Los Angeles
Times online, The Robb Report online, christiesgreatestates.com, realtor.com,
luxuryportfolio.com and dozens of others;

g published a hard back multi page book of detailed photos and
descriptions of the Harbor Island Property for potential select purchasers;

h. placed advertisements in select print publications including The
Wall Street Journal, The New York Times, The International Herald Tribune,
The Robb Report, Christie’s Great Estates, Christie’s (the auction house
magazine), Christie's Interiors, Riviera Magazine, Newport Beach Magazine,
Laguna Beach Magazine, The Los Angeles Antiques Show {catalog), The Daily
Pilot, The Los Angeles Times, The Laguna Beach Independent, The HOM
Review, The HOM Features;

i coordinated its advertising efforts with the marketing
department at Christie’s Great Estates to reach a more select group of potential
buyers and agents;

j. distributed marketing materials and other information regarding
the Harbor Island Property to a list of 145 real estate brokers who together
produce annual sales of over $100 billion;

k. distributed marketing materials by direct mail, contacted by
telephone and/or email all of HOM’s past and potential qualified clients, as
well as the other brokers and agents and non-realtor individuals that comprise

or represent the Harbor Island Property’s target market;
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L created additional exposure through its efforts in editorial
commentary online and in print, as well as through other exclusive and
proprietary exposure efforts, including sponsorship of nationally televised
charitable golf tournaments (The Toshiba Classic) and tennis events (Newport
Beach Breakers).

m. featured the Harbor Island Property prominently in banners and
in guide books with respect to sponsored sporting events; and

n. sponsored multiple private previews of the Harbor Island
Property to familiar and experienced brokers and agents from throughout
Southern California.

14,  HOM has incurred and paid costs associated with all of these endeavors in
excess of $70,000 to date. Additionally, since the recent approval of the application extending
the terms of HOM’s employment, HOM has placed further advertising and has ordered a new
multi- page, full color brochure for the Harbor Island Property.

15.  In addition to the foregoing, HOM has experienced numerous challenges and
problems associated with selling the Harbor Island Property. HOM has encountered
reluctance from buyers’ agents and prospective buyers to enter into a contract for the Harbor
Island Property because, among other things, the Harbor Island Property:

a. is subject to a bankruptcy proceeding;

b. is subject to an acrimonious divorce proceeding;

c. was subject to a specific performance lawsuit;

d. is subject to a deeded first right of refusal;

e. had multiple, but now corrected or correctable, title defects;
f. has erroneous recorded liens, assessments, etc.;
g has a recorded property tax default;

h. has a deed of trust in default;
i. has a ground lease in default;

J- was rumored to have structural issues with subject property;
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k. is perceived to have been inadequately maintained for a
property of this value;

1. was the location of Mrs. Simon’s recent purported suicide;

m. was rumored to be subject to issues of authority to negotiate or

sell, as well the rumored inability to transfer clean title;

n. is subject to bankruptcy court approval, and the sale process
will include a competitive overbid process in which the buyer’s privacy cannot
be assured;

0. is subject to an “as-is” sale, without the benefit of customary
disclosures regarding property history and condition, per the seller(s), as
exempted by law;

p. has been difficult to show to qualified and interested parties
while previously occupied;

q. did not “show well” due to improper staging for showings;

. was originally offered at a list price exceeding the highest price
ever paid for a single family residence in Orange County, at the beginning of
an obviously declining real estate market;

S. limited in functional and aesthetic appeal to a customary buyer
of this type of property, in similar locations, and at similar price-points;

t. is subject to the near complete eradication of traditional sources
and programs of lending for this type of a purchase transaction, thus severely
diminishing the field of prospective purchasers. Where these programs
currently exist, their requirements and parameters are far less accommodating
than they have been in the past.

Despite all of the challenges, the Brokers’ efforts have generated four offers,

two of which were at a price acceptable to the Debtor, and one that has now been accepted by

the Debtor subject to Court approval.
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17. Moreover, in addition to its efforts in marketing the Harbor Island Property
since September 2009, HOM has directly overseen the maintenance, cleaning, repair and
improvement of the entire property and its contents. This has included scheduling, meeting,
overseeing and directing gardeners, tree trimmers, appliance and mechanical repairmen, boat
dock service and inspectors, cleaning crews, movers, decorators and consulting brokers.

18.  HOM has continued to market the Harbor Island Property in an endeavor to
obtain the highest possible price for the Debtor’s estate. The Harbor Island Property has been
shown three times since the Stalking Horse Bid Agreement (defined below) was accepted.
HOM will continue its efforts to obtain back up offers and inform all interested, qualified
parties of the overbid timeline and procedure. HOM will help keep any escrows moving
forward and follow through with continued service to the Debtor.

19. As also set forth in the Lee Declaration, in recent weeks, HOM’s services have
included monitoring the Harbor Island Property at least twice a week, since it is now vacant,
meeting several inspectors over a period of two full days and another three days to meet with
the Stalking Horse Bidder’s architects and designers, determining that one of the major
systems in the house was not functioning and meeting with service technicians to make
repairs, working closely with me to review, discuss and determine that the current escrow
with the Stalking Horse Bidder will be successful.

20. 1 believe that the sales process conducted by the Debtor and its real estate
professionals was, and continues to be, thorough and adequate to obtain the highest and best
price for the Harbor Island Property, subject to the opportunity for others to participate by the
proposed sale procedures.

21.  Based on all of the foregoing, assuming that the Court approves the sale of the
Property and that escrow closes, I believe that the Brokers should be paid their commission
(described below) upon the close of escrow without the need for the entry of a further order of
the Court as previously authorized by the Court.

22.  The foregoing marketing efforts have produced an offer to purchase the Harbor

Island Property pursuant to the terms set forth in that certain “California Residential Purchase
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Agreement and Joint Escrow Instructions” (the “Stalking Horse Bid Agreement”) between the
Debtor and the buyer, designated as Gwendolyn Wilson, Trustee of the Telluride Trust dated
February 21, 2010 (the “Stalking Horse Bidder”). A copy of the Stalking Horse Bid
Agreement (redacted to a certain extent to honor the Stalking Horse Bidder’s request for
confidentiality) is attached hereto as Exhibit 1.

23. By way of summary, the principal terms of the Stalking Horse Bid Agreement
are as follows:

a. an aggregate Purchase Price of $27,000,000, which consists of cash in
the amount of $18,000,000 and two parcels of improved residential real property with
an agreed value of $9,000,000;

b. the Harbor Island Property will be sold “as-is”™;

c. the Debtor shall assign the above-mentioned Tidelands Lease, a copy of
which is attached hereto as Exhibit 2, to the Stalking Horse Bidder; and

d. as described in Paragraph 6 of “Addendum No. | to Counter Offer No.
1,” which is attached to and included within the Stalking Horse Bid Agreement, the
personal property being purchased by the Stalking Horse Bidder as part of the
purchase of the Harbor Island Property consists of all of the built-in appliances,
washers, dryers, security systems, drapes and curtains located in the Harbor Island
Property; notwithstanding the foregoing, as also set forth in Paragraph 6, the other
personal property located at, or used in connection with, the Harbor Island Property,
including but not limited to, furniture, fixtures, art, vehicles, clothing, jewelry, safes,
furs, watercraft, two downstairs hallway light fixtures/chandeliers and chandeliers in
the middle living room and library area, is not included in the proposed sale to the
Stalking Horse Bidder; and

€. the sale to the Stalking Horse Bidder shall close no later than 60 days
after the Debtor provides notice to the Stalking Horse Bidder of the final approval of

the Stalking Horse Bid Agreement.
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24.  Consistent with the procedures recently approved by the Court at the

hearing on the Sale Procedures Motion:
a. the Harbor Island Property is still being marketed:
b. an auction (the “Auction Sale) shall be held on May 13, 2010 at 10:00
am. at the offices of Winthrop Couchot Professional Corporation, 660
Newport Center Drive, Suite 400, Newport Beach, CA 92660,
c. any party who would like to bid on the Harbor Island Property during
the Auction Sale must submit evidence of financial resources sufficient to
close a sale of the Harbor Island Property to the Debtor’s Manager, the
Debtor’s Counsel and the Debtor’s Broker no later than May 3, 2010 in order
to become an “Eligible Overbidder” (as defined in the Sale Procedures Motion)
and to participate at the Auction Sale;
d. Eligible Overbidders must submit their bids no later than 5:00 p.m.
prevailing Pacific Time on May 10, 2010; each Overbid must include a
proposed purchase agreement, an explanation of how the Overbid differs from
the Stalking Horse Bidder’s Purchase Agreement, and a good faith deposit of
$780,000 by cashier’s check or other cash equivalent;
€. if an Overbid is not all cash or cash equivalents, the Overbid must be at
least equal to $27,100,000 (the “Minimum Overbid”) of which a minimum of
$18 million must be cash or cash equivalents;
f. if an Overbid is all cash or cash equivalents, the Overbid must be at
least equal to $26,550,000, which takes into account the present cash value of
an all cash offer, as compared with the present cash value of the purchase price
set forth in the Stalking Horse Bid Agreement;
g the Court will hold a hearing on the Motion seeking the entry of an
order approving the sale of the Harbor Island Property and certain personal
property to the Stalking Horse Bidder or a successful overbidder (the

“Successful Bidder”) free and clear of liens, interests and encumbrances
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pursuant to 11 U.8.C. § 363 and authorizing the assumption and assignment of
the Tidelands Lease under 11 U.S.C. § 365 and the other relief requested
herein on May 19, 2010 at 11:30 a.m.; and

h, if the Stalking Horse Bidder is not the Successful Bidder, a break-up
fee of $60,000 (the “Breakup Fee™) shall be paid to the Stalking Horse Bidder
in accordance with the terms of the Sale Procedures Motion.

25, There are several liens, claims, interests and other encumbrances currently
asserted against the Harbor Island Property.

26.  According to the Preliminary Title Report (“PTR™) of the Harbor 1sland
Property, a copy of which is attached hereto as Exhibit 3, the Harbor Island Property appears
to have the following liens, claims, interests and/or other encumbrances recorded against it
(which may or may not be valid):

a. a lien in favor of Orange County for unpaid property taxes totaling

$311,262.64 for fiscal years 2007 and 2008 (PTR at item no. 2);

b. a lien in favor of Orange County for unpaid property taxes totaling

$166,997.06 in base property taxes and $16,745.70 in penalties for the tax years 2008

through 2010 (PTR at item nos. 2 and 3);

C. various easements and covenants (item nos. 8 — 16);
d. the Right of First Refusal (PTR item no. 17) as clarified by that certain

judgment of the Orange County Superior Court (PTR item no. 18);

e. a lien in favor of Orange County and/or the City of Newport Beach

with respect to pier permits in an unspecified amount (PTR at item no. 19),

f. a deed of trust in favor of First Federal Bank of California (“First

Federal”) in the amount of $6 million (PTR at item no. 20);

g the Debra Simon Lis Pendens (PTR at item no. 21);
h. a lien in favor of the homeowners’ association of which the Debtor is a
member as a result of its ownership of the Harbor Island Property in the amount of

$3,667.95 (PTR at item no. 22);
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i. a deed of trust in favor of YSA in the amount of $2.8 million dollars
(PTR at item no. 23);

j. two liens for unsecured property taxes in favor of Orange County
totaling $6,313.74 (PTR at item nos. 24 and 25); and

k. a notice of lien recorded by Duane Morris LLP (“Duane Morris™), the
former counsel for Debra Simon and currently counsel for the Estate of Debra Simon,
for an unspecified amount of attorneys’ fees related to the pending distribution of
property in connection with the dissolution of the Simon marriage (PTR at item no.
26).

27.  Additionally, the following entities have filed proofs of claims asserting that
they have claims allegedly secured by, or interests in, the Harbor Island Property:

a. the Orange County Treasurer-Tax Collector (“OCTC”) filed a proof of
claim on or about July 11, 2007 asserting a secured claim in the amount of
$160,665.00, which claim was designated by the Clerk of the Court as Claim No. 1;
on or about October 24, 2007, the OCTC amended Claim No. 1 to reduce the amount
of its alleged secured claim to $160,665.00 via an amendment designated by the Clerk
of the Court as Claim No. 10; on or about December 12, 2007, the OCTC further
reduced its alleged secured claim to $82,764.84 as a result of an amendment
designated by the Clerk of the Court as Claim No. 14. As a result, by its remaining
claim the OCTC asserts an entitlement to a secured claim of $80,065.39 against the
Debtor’s estate (the “OCTC Claim™);

b. the OCTC also filed an administrative expense claim against the
Debtor’s estate on or about April 19, 2010 for alleged secured property taxes for the
period from 2008 through 2010 in the sum of $558,086.02 (consisting of base taxes in
the amount of $500,539.12 for the tax years 2008 through 2010, penalties in the
amount of $57,500.90, fees in the amount of $46.00 and “arrearages” in the amount of

$204,029.26);

49




Case 8:07-bk-12044-RK Doc 237 Filed 04/28/10 Entered 04/28/10 17:24:55 Desc

=T - I V- . N o~ B

[ TR G TR N T N T N T Y TR NG TR 5 TR N T S e e T e T
00 ~1 O b B W N = DY <] NN e N = O

Main Document  Page 58 of 155

c. First Federal filed a proof of claim on or about October 10, 2007
asserting a secured claim in the amount of $6,235,639.82 (consisting of principal in
the amount of $5,875,464.23, interest as of July 9, 2007 in the amount of $161,174.24,
late charges through July 1, 2007 of $9,530.16, foreclosure fees in the amount of
$15,647.79, property tax advances in the amount of $173,276.00, interest on property
tax advances in the amount of $372.40 as of July 9, 2007, and prepay tax advance
service fees of $175.00; the Debtor is informed that, with interest, attorneys’ fees and
other charges, First Federal now alleges that its secured claim totals approximately $7
million; and

d. Debra Simon filed a proof of claim asserting an interest in the Harbor
Island Property on or about October 30, 2007.

28.  Although the amounts of the liens listed on the PTR and the secured claims
that appear on the claim register for the same claimants differ in amount somewhat, it appears
that the OCTC asserts a secured claim of approximately $640,000, First Federal asserts a
secured claim of approximately $7 million, YSA asserts a secured claim of approximately
$2.8 million plus interest, and the HOA asserts a secured claim of approximately $3,700 for a
total of $10,443,700 plus interest. Accordingly, the liens and/or secured claims asserted
against the Harbor Island Property should total somewhere between $10,500,000 and
$11,000,000 (not including any interest asserted by the probate estate of Debra Simon). The
Debtor does not agree that all of the amounts asserted are owed. However, the Debtor is
confident that the total amount of secured claims against the Harbor Island Property will not
exceed $11 million.

29.  As the purchase price offered for the Property is equal to approximately
$27,000,000, there is substantial equity in the Harbor [sland Property.

30.  Pursuant to the terms of the Broker’s employment HOM and the Willis Allen
brokerage are entitled to payment of a 4% commission (the “Commission”) upon the closing
of a sale of the Harbor Island Property. The Commission is estimated to be $1,080,000 based
on the offer made by the Stalking Horse Bidder of which $940,000 would be paid to HOM
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and $135,000 would be paid to the Willis Allen brokerage firm as per the arrangement
approved by the Court.

31. At my request and the request of the Brokers, Robert A. Giem, Inc. (“RAGI”)
incurred out-of-pocket expenses in the amount of $1,595.00 in connection with: (1) arranging
for the “staging” of the Harbor Island Property and the moving of excess furniture located on
the premises into the basement of the Harbor Island Property at the cost of $570.00, (2)
arranging for gardening services, including but not limited to tree trimming, on the Harbor
Island Property to ensure that the real property was properly maintained and showed well to
prospective buyers at the cost of $875.00, and (3) the payment of a $150.00 fee associated
with a Residential Building Report, a report that real property sellers in Newport Beach must
acquire for buyers when selling real property. As I believe that all of the foregoing expenses
were necessary to preserve and sell the Harbor Island Property and they are expenses that
would normally be borne by sellers of real property or their agents (and later reimbursed to
such agents out of escrow in a typical sale of real property in Newport Beach), I on behalf of
the Debtor respectfully request the authority to reimburse RAGI for these expenses out of
€SCrow.

32. By the Motion, the Debtor proposes that it be authorized to pay the following
amounts to the following entities out of escrow:

a. the base secured property tax amounts owed to the OCTC for the fiscal
years 2007, 2008, 2009 and 2010 as reflected in the proofs of claims filed by the
OCTC as amended and referenced above;

b. the principal balance due to First Federal on its deed of trust;

c. the principal balance due to YSA on its deed of trust;

d. the principal balance owed to the HOA on its lien;

e. the Commission;

f. the Expense Reimbursement;

g. fees due to the Office of the United States Trustee; and
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h. all escrow, closing and recording costs, as well as the cost of any title
insurance endorsements (the “Closing Costs”).

The aforementioned amounts will be referred to herein as the “Undisputed Liens, Claims and
Interests”. All other liens, claims and/or interests and/or portions of liens, claims and/or
interests will be referred to herein as the “Disputed Liens, Claims and Interests”.

33.  In addition, the Debtor requests the authonty, at its discretion, to pay the
following additional amounts to the following entities out of escrow (the “Optional
Amounts™}.

a. the amount of the estimated tax liability of the Debtor’s estate, if any,
to the FTB arising from its sale of the Harbor Island Property;

b. the amount of the estimated tax liability of the Debtor’s estate, if any,
to the Internal Revenue Service (“IRS™) from its sale of the Harbor Island Property;
and

C. any amount as agreed to by and between the Debtor and the holder of a
Disputed Lien, Claim or Interest prior to the close of escrow.

34. By the Motion, the Debtor also proposes that the Court should enter an order:

a. transferring the Disputed Liens, Claims and Interests from the Harbor
Island Property to the proceeds of the sale of the Harbor Island Property net of the
payment of the Undisputed Liens, Claims and Interests and any Optional Amounts
(the “Net Proceeds”) with the same force, effect, validity, priority and extent that the
Disputed Liens, Claims and Interests had in the Harbor Island Property;

b. authorizing and instructing the Debtor to deposit the portion of the Net
Proceeds attributable to the Disputed Liens, Claims and Interests into a segregated
interest-bearing account pending further order of the Court; and

c. among other relief set forth in the Motion, finding the Stalking Horse
Bidder or a different Successful Bidder to be a good faith purchaser under Section

363(m) of the Bankruptcy Code.

52




Case 8:07-bk-12044-RK Doc 237 Filed 04/28/10 Entered 04/28/10 17:24:55 Desc
Main Document  Page 61 of 155

1 35. I believe that the requirements for the approval of the proposed sale to the
2 | Stalking Horse Bidder or to another successful bidder free and clear of all liens, claims and
3 | interests and for the assumption and assignment of the Tidelands Lease have been satisfied
4 | and that the relief requested by the Motion is in the best interests of the Debtor’s estates and
5 | its creditors.
6 36. Based on all of the foregoing, I respectfuily request, on the Debtor’s behalf,
7 | that the Court enter an order granting the Motion in its entirety.
8 I declare that the foregoing is true and correct under penalty of perjury.
9 Executed this 28" day of April 2010 at Newport Beach California.

10 : g

11 % : 7@/

12

13

" RICHARD H. GOLUBOW

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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DECLARATION OF VICKI LEE

I, Vicki Lee, hereby declare as follows:

1. I am an adult over the age of 18, and except as otherwise stated, the facts set
forth in this Declaration are personally known to me, and, if called as a witness, I could and
would testify competently with respect thereto.

2. 1 am a realtor with HOM Real Estate Group (“HOM”). 1 have been a realtor
licensed by the State of California for 30 years, all in Newport Beach. I am an established real
estate professional specializing in waterfront and view properties in Newport Beach and
Laguna Beach. Prior to joining HOM three years ago, I was associated with Coldwell Banker
Previews International, where I was ranked among Coldwell Banker’s top one hundred agents
in 2004 and was awarded membership in the prestigious International President’s Elite for the
past five years.

3. HOM has been representing DAKS, LLC (the "Debtor") as its co-listing broker
in connection with the sale of its real property located at 18 Harbor Island Drive, Newport
Beach, CA (the "Harbor Island Property").

4, I make this declaration in support of the Debtor’s motion to sell the Harbor
Island Property to Gwendolyn Wilson, Trustee of the Telluride Trust dated February 21, 2010
(the “Stalking Horse Bidder”) or to a different successful overbidder at the auction scheduled
to be held with respect to the Harbor Island Property in a few weeks. 1 am familiar with the
relief requested by the Motion.

5. I believe that the Motion should be approved because, in my professional
opinion, the price offered for the Harbor Island Property is fair and reasonable and the Harbor
Island Property has been more than adequately marketed for sale.

6. During my career I have represented buyers and sellers of bay front, oceanfront
and view properttes throughout coastal Orange County, California including Linda Isle, Lido
Isle, Newport Island, the Balboa Peninsula and West Newport, Laguna Beach oceanfront and

exclusive communities including Lagunita and Mystic Hills in Laguna Beach, Shady Canyon
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in Irvine, Huntington Harbour in Huntington Beach and Capistrano Bay in Dana Point. In
several of these communities, I have achieved record breaking sales prices.

7. To properly represent the Debtor in the sale of the Harbor Island Property,.I
added Rob Giem to my marketing team. Mr. Giem has been a licensed real estate agent in
California since 1990. Since 1990, his entire career focus has been specifically directed
towards waterfront and water-oriented properties between Newport Beach and Laguna Beach.
During his career selling residential real estate locally, he has participated as the agent in the
following transactions:

a. The highest price paid for a residence in Orange County;
b. The highest price paid for a bay front residence in Newport
Beach;
c. The highest price paid for an oceanfront residence in Laguna
Beach; and
d. The highest price paid for an off-water residence in Orange
County.

8. To date, most of these transactions still stand as the records they were at the
time they took place.

9. Mr. Giem has also participated in six local closed transactions with listed
prices above $15 million and four local closed transactions with listed prices above $25
million.

10.  Mr. Giem currently has the majority of actively listed properties in Orange
County with asking prices above $25 million.

I11.  In 2008 (the most recent year for which records are available), Mr. Giem’s
production ranked him as the 32™ most productive agent in the United States.

12 HOM has marketed the Harbor Island Property aggressively for the benefit of
this bankruptcy estate since April 2008. Among the many tasks performed throughout the
past 28 months, in addition to listing the Harbor Island Property in the multiple listing service,
HOM:

a. hired two of the most, if not the most, respected local real estate

55




Case 8:07-bk-12044-RK Doc 237 Filed 04/28/10 Entered 04/28/10 17:24:55 Desc

vooee ] Sy b s W N e

[ T G T N T N T N i N T N T N N S S S e T e S S~ S S
00 ~1 O h s W R e O NG ] N h e W N = D

Main Document  Page 64 of 155

photographers for day and night, interior and exterior color photos;

b. commissioned the use of a large yacht so that the photographer
could take photos of the Harbor Island Property from the water;

c. arranged for aerial photography of the Harbor Island Property;

d. contracted for and directed the design of a highly detailed,
flattering customized brochure to be used to advertise the Harbor Island
Property to its best advantage - more than 130 luxury real estate brokerages, in
over 33 countries around the world, received copies of the multiple-page, color
property presentation;

€. created a property specific web site to showcase the Harbor
Island Property. Additionally, the Harbor Island Property has been exposed on
dozens of property websites, globally, including The Wall Street Journal
Online, The Los Angeles Times online, The Robb Report online,
christiesgreatestates.com, realtor.com, luxuryportfolio.com and dozens of
others - tens of thousands of views of the Harbor Island Property have occurred
on these sites;

f published a hard back multi page book of detailed photos and
descriptions of the Harbor Island Property for potential select purchasers;

g placed advertisements in select print publications including 7he
Wall Street Journal, The New York Times, The International Herald Tribune,
The Robb Report, Christie’s Great Estates, Christie's (the auction house
magazine), Christie s Interiors, Riviera Magazine, Newport Beach Magazine,
Laguna Beach Magazine, The Los Angeles Antiques Show (catalog), The Daily
Pilot, The Los Angeles Times, The Laguna Beach Independent, The HOM
Review, The HOM Features:

h. coordinated its advertising efforts with the marketing
department at Christie’s Great Estates to reach a more select group of potential
buyers and agents;

1. distributed marketing materials and other information regarding
the Harbor Island Property to a list of 145 real estate brokers who together
produce annual sales of over $100 billion;

i. distributed marketing materials by direct mail, contacted by
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telephone and/or email all of HOM’s past and potential qualified clients, as
well as the other brokers and agents and non-realtor individuals that comprise
or represent the Harbor Island Property’s target market;

k. created additional exposure through its efforts in editorial
commentary online and in print, as well as through other exclusive and
proprietary exposure efforts, including sponsorship of nationally televised
charitable golf tournaments (The Toshiba Classic) and tennis events (Newport
Beach Breakers). The Harbor Island Property was featured prominently
throughout both venues on banners and in guide books.

1 sponsored multiple private previews of the Harbor Island
Property to familiar and experienced brokers and agents from throughout
Southern California. HOM has also shown the Harbor Island Property to
various qualified parties as represented by ourselves and other brokers.

m. since September 2009, has directly overseen the maintenance,
cleaning, repair and improvement of the entire property and its contents. This
has included scheduling, meeting, overseeing and directing gardeners, tree
trimmers, appliance and mechanical repairmen, boat dock service and
inspectors, cleaning crews, movers, decorators and consulting brokers.
Recently the responsibility has come almost entirely at our expense, with the
majority of these service providers having been compensated by us (at a cost of
thousands of dollars) exclusively. HOM has incurred and paid costs associated
with all of these endeavors in excess of $70,000 to date. Additionally, since the
recent approval of the application extending the terms of HOM’s employment,
HOM has placed further advertising and has ordered a new multi page, full
color brochure for the Harbor Island Property.

In addition to the foregoing, HOM has experienced numerous challenges and

problems associated with selling the Harbor Island Property. I have encountered reluctance

from buyer’s agents and prospective buyers to enter into a contract for the Harbor Island

Property because, among other things, the Harbor Island Property:

a. is subject to a bankruptcy proceeding;
b. is subject to an acrimonious divorce proceeding;

C. was subject to a specific performance lawsuit;
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d. is subject to a deeded first right of refusal,

€. had multiple, but now corrected or likely correctable, title
defects;

f has erroneous recorded liens, assessments, etc.;

g has a recorded property tax default;

h has a deed of trust in default;

has a ground lease in default;

-

j. was rumored to have structural issues with subject property;

k. is perceived to have been inadequately maintained for a
property of this value;

1. was the location of Mrs. Simon’s recent purported suicide;

m. was rumored to be subject to issues of authority to negotiate or

sell, as well the rumored inability to transfer clean title;

n. is subject to bankruptcy court approval, and the sale process
will include a competitive overbid process in which the buyer’s privacy cannot
be assured;

0. is subject to an “as-is” sale, without the benefit of proper and
full disclosure regarding property history and condition, per the seller(s), as
exempted by law in which the transfer of title is proposed to be done with a
quitclaim deed that is always suspect to a buyer, their counsel and lender;

p. has been difficult to show to qualified and interested parties
while previously occupied;

q. did not “show well” due to improper staging for showings;

r. was originally offered at a list price exceeding the highest price
ever paid for a single family residence in Orange County, at the beginning of
an obviously declining real estate market;

8. limited in functional and aesthetic appeal to a customary buyer
of this type of property, in similar locations, and at similar price-points.

t. is subject to the near complete eradication of traditional sources
and programs of lending for this type of a purchase transaction, thus severely
diminishing the field of prospective purchasers. Where these programs

currently exist, their requirements and parameters are far less accommodating
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1 than they have been in the past.

14.  Despite all of the challenges we faced, we have been able to generate 4 offers,
2 of which were at a price acceptable to the Debtor, and one that has now been accepted.

15. HOM has continued to market and show the Harbor Island Property and will
continue its efforts to obtain back up offers and inform all interested, gualified parties of the
overbid timeline and procedure. HOM will keep any escrows moving forward and follow
through with continued service to the Debtor.

16.  Based on all of the foregoing, I believe that the Harbor Island Property has

- S T S SRR S UL S )

been properly marketed, that the price offered for the pr@pcrty is reasonable, and that the
10 Debtor’s brokers have earmed their 4% commission, which I believe should be paid upon the
11 | close of escrow.

12 I declare and verify under penalty of perjury under the laws of the United States of
13 | America that the foregoing is true and correct to the best of my knowledge.

14 Executed on this 24#day of April 2010 at Newpoyf Beach, California

. /./z/Z/;ﬂ%/

XICKILEE

17
18
19
20
21
22
23
24
25
26
27
28
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EXHIBIT “1”
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ADDENDUM NO. 1 TO COUNTER OFFER NO. 1

This Addendum, and its terms and conditions, are bereby incorporated in and made  part of the
Residential Purchase Agreement and Joint Escrow Instructions (the “Agreement™) dated Janusry 14, 2010
and Counter Offer No. | on knowu as 18 Harbor Istand, Newpart Beach, California 92660 (the
"Property®), in whi is refarred to a3 "Buyer” snd DAKS, LLC is referved to as "Seller”,
Selier is a debtor in a bankrupicy case pending in the Bankruptcy Coart for the Cexnitral District of
Califormia (the “Bankrupicy Court™), Case No. 8:07-bk-12044-RK (the "Bankruptcy Case”). To the
extent that the terms of this Addendum conflict with the terms of the Agroement, the terms of this
Addendum shall control.

Waiegs

l- =1 i..-._ 5 T “..'.“ t AN Il Home W .‘A-. o i; apll & K <3
Buyer shall be deemed to bave provided Seller written verification of Buyer's funds and closing costs
upon providing Seller with bank and/or brokerage stalements and other financial statements and
information as rezscnably necessary to confirm that Buyer bas sufficient fands to pay the initisl cash
deposit, the increased cash deposit and the balance of the funds nacessary (o closc and o purchase the
Property. Buyer shall pey the cost of a home warranty plan, if amy.

2. Baokmuoicy Cage.

2.!  Approval. Buyer and Beller acknowledge that, under the Bankrupicy Code, the
sale of the Property pursuant to the Agreement is subject to approval of the Bankrupicy Comt. The
provisions in this Section 2 ghall govern the procedure and timeline for obtaining such spproval.

22  Overbid Procedures. Buyer and Seller further scknowledge that to obtain the
approval of the sale of the Property pursuant to the Agroement, Seller rust demonstrate that it has taken
reasonable steps to obtain the highest or best price possible for the Property, inciuding giviog notice of
the transaction contemplated by the Agreement to creditors snd other interested partics as ondered by the
Bankruptcy Court, providing information sbout the Property to responsible bidders, cutestaining higher or
better offers from responsible bidders snd conducting an auction for the sale of the Property. Seller and
Buyor shall use ressonable efforts to agree within ten (10) business dsys of Acceptance to an overbid
procedure that will maintain Buyer's confidentiality (subject to Section 10 below) and which complies
with the requirements of the Bankruptcy Court; and Seller shall sesk w0 bave such overbid procedure
spproved by the Court as soon as possible.

2.3 Finsl Approval. Within five (5) business days after Seller’s completion of ifs due
diligence and spproval as to the condition, insurability and mariketable title of the ics commonty
known as SnRGEtERIRYINIDANIYAT, LA IIRNIRYERY") and

Seller shall seck Final Approval (as defined in
Section 3 below) from the Bankruptcy Court and thereafter diligeatly pursue obtaining the Final
Approval. Seller shall provide Buyer written notice of the Final Approval within five (5) busineas days of
receipt of the Final Approval from the Bankruptcy Court (the “Final Approval Notice”).

3. Additiona] Conditions to Cloging. Buyer's and Seller's obligations to perform under the
Agreement and to consummate and close the transactions contemplsted nnder the A greement are
expressly contingent upon (i) the Bankruptey Court having entered an order spproving of the execution of
the Agreement and of the consummation of the transactions contemplated thereby, including the sale of
the Property to Buyer freo and clear of all liens, claims, interssts, or encumbrances, including, without
limitation, any claims under the State Court Actions (as that term is defined in this Addendum), with all
liens, claiminﬁmwmmhﬂuﬂm%m&mwx?mn
Approvel™, (ii) Buyer providing a grant deed to contrin, xmong other things, sppropriate and customary
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representations and warantics for the trasfer to the Seller of the GUSMDNRIENIMP aud SREER.
Pm;(m)Bm'smtbwnﬂunﬂq-&rlﬁﬂummmw

: the aarlier 1o ocour of one (1) year after the Closing or the Seller’s
cloding on the sale of the dNNENNRIERIEGLY; and (fv) the purchase and sale otherwise complying with
the Bankruptcy Code. Escrow Holder shall not close unless and untf] the foregoing conditions precedent
have been satisfied or waived in writing by Buyer and Seller.

4, ing Timeli shall that i i
e Firal Closing Timeliges. Closing shall occur on & day that is not iess than thirty (30) days xfter

3

5. Delivery of Possossion: Promtious. Buyer es to the QupuiitgRnghey and GRGSEe
Property and Seller as 10 the Property skall cause all occupants or tenants to vacate the subject property
prior to or at Closing. Buyer as to the SiaSiaSutitiseiPand SRpeVwiftrpony and Seller 13 to the
Property shall deliver possession to each other at Closing free from any such occupencies of tenancies.
The following adjustments and procations will be made on the date of Closing: all property taxes paysble
in the year of Closing and assesmeonts approved by Buyer as to the Property and Seller as (o the

. _ , if mry, will be prorated and paid for as of the date of
Closing; (i} all gas, cloctric, sewer, stormwater, and other utility charges will be promated by Escrow
Holder and paid for as of the date of Closing; (iii) all sums due t coutractors or service providers
incurred in the mainteoance or operation of the Propety prior to the date of Closing will be paid by Scller
on the date of Closing; (iv) all sums due to contractors or service providers iacumred in the maintensnce o
operstion of will be paid by
Buyer on the date of Closing; sand (v) all sums due under the Leases (28 defined in Section 8) will be
provated and paid for as of the date of Closing.

6. Excluded Property. The following property is excluded from the sale: any of the
personal property located st or used in connection with the Property including, without limition,
{urniture, fixtures, art, vehiclos, clothes, jewelry, safes, furs, watercraft, two (2) downstairs ballway
scaonces, two (2) dining room entry hallway sconces, two (2) upstairs hallway sconces, master bedroom
light fixtures/chandeliers and chandeliers in middle living ares and libeary ares. Notwithstanding the
foregoing, Seller acknowledges that the following property is incloded in the sale: all buili-in applisnces,
washers, dryers, security systems, drapes, and curtsing.

7. As-Is Saic. The Property is being transferred pursoant to s quit-olaim deed, "ns-is,
where-is", with no representations or warrantics being made or given by Seller or any other person or
entity, including without limitation any ropreseatation or warranty of fitaess or merchantability of the
Property for any particular purpose, except for those representations snd warranties made under the
Agreement,

5. Tidelapds Lease. The lease dated May 1, 1996 executed by the County of Orange, o5
lessor, and Robert McNulty, as lessee, recorded Apeil 1, 1999 a3 No, 19990240772 and lease recorded
July 16, 2001 as No. 20010476486 (collectively, the "Leases™), shall be sssigned by Selles and assumed
by Buyer with the approval of the Bankruptcy Court, which spproval shall be sought by Seller as part of
Selier's roquest for the Final Approval. At Closing, Seller shall pay any past due rentais and other
amounts owing under the Leases ns of Closing, and Seller shall cure sny and all defanlts or broaches
under the Lenses prior to Closing.

9. Integrated Purchase Agreement. For purposes of clarificstion oaly and not to extend the
deadlines to perform, at the sole discretion of Seller, Seller reserves the right to prepare for Buyer's
consent and approval s purchase agreement that will incorporate all agreed upon terms of sals into an
intcgrated purchase agreement that will be effective as of the date of Acceptance.
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10.  No Confidentiality. Buyer scknowledges that Seller is required to give notice of Buyer's
offer, Seller's and Buyer's counteroffers, the Agreement, coples thereof and the salo texms, to creditors,
equity holders, their affilintes, progpective purchasers, parties in intercst and their respective counse! and
agenty; that Seller will also be required to make certain filings in the Bankraptcy Case and in the Stete
Court Actions (defined bolow) relating to the sale; that such court filings, hearings and rulings are public
in nature; and that Seller shail spply to the Bankrupecy Court for s procedure to protoct Buyer's
sonfidentiality, but Buyer acknowledges that Seller shall not be responsible for sy disclosures of any
kind that may be required to be made as & matter of public record, Except with respect to disclosures
Seller is required to make in the Bankruptoy Case and the State Court Actions, Seller and the beokers
shall not disclose to amy party, and shall maintzin confidential, the existence of this Agreement, the terms
of this Agrecment, and the idexttity of Buyer (other than disclosures to Seller's accountants, attoeneys, and
other advisors). Seller agrees io file with the Bankruptcy Court redacted versions of the Agreement and
related documents so that the idextity of Buyer, or information that would lead to the identity of Buyer, is
not disclosed, unless otherwise ordered by the Bankruptcy or State Court Actions. Seller agrees o filo s
motion seeking entry of an order by the Bankroptcy Court allowing Seller to require parties in interest in
the Bankruptcy Case to sign a reasonsble confidentiality agreement before Seller furmishes such parties
any uaredacted versions of the Agreement and related documents (but would disclose Buyer's identity.
&I]ashllmmmmmMmh&w&mAdmhmBm
identity.

11.  Swmte Court Actions. Pursuant 10 stipulations and court orders, the sale of the Property is
subject to the consent of Richard Golubow, the court approved assister. In addition to obtaining
Rankruptcy Court approval, Seller berelry advises the Buyer that the sale of the Property mary be subject
to the consent of the family law court presiding over the matter of Jn re the Marriage of Debra A. Simon
and Arnold H. Stmon (*Family Court Action™) and/or the cansent of the probste court presiding over the
matter of the Estate of Debra A. Simon (the “Probate Court Action™ and collectively with the Family
Court Action, the “State Court Actions”). Seller will make good faith efforts in obtaining, as necessary,
consent in the State Court Actions to sell the Propesty to the Buyer. Seller shall provide o the Title
Company any and all executed or other documents nocessary for the Title Compeny to issue a title policy
t0 Buyer and Buyer's lenders frec and cler of the State Court Actions.

12. Carver Right of Firpt Refisal. Buyer scknowledges that the sale of the Property may be
subject to & right of first refusal in favor of the Carver Trust No. 1, its trustees, and/or Leroy Carver 10T,
mdlmmelrnﬂihnm.mnmmdmm(wlbcuvdy.ﬂn‘Cuvarnut’).thumhpmpmmdnght

fEMmﬁulmwwddnptbhcmdw&chpmymdmymmmmmuSdhw
give notices of the sale to the Carver Trust relating thereto; and axy notice to and exercise of such right of
ﬁmmfmlbyﬂuCawerTnuuhﬂmbuhmhby&naoﬁhPmdueAm Seller shall
pmvndenonwoflhetcrmlofﬂieAgl‘amtmtthlwumwithmﬁw(S}Mlcfﬁcupum

[SIGNATURES ON NEXT PAGE]
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The foregoing terms and conditions are herby agread to, end the undersigned acknowiedges
receipt of a copy of this Addendum.

BUYER

Dated:

SELLER:
Dated: January 29, 2010 ﬂ . %&J‘/

Richard H. Golsbow, as Manager for DAKS, LLC
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ADDENDUM NO. 1 TO COUNTER OFFER NO. 2

This Addendwm, and its tesms sad conditions, are hexeby incorporated in and mads a part of the
Residential Purchese Agreement and Jaint Escrow Instructions dxted Janmary 14, 2010 (“Offer™), s
supplemented by Seller’s Counter Offior No. 1 dated Janmary 27, 2010 (*Counter Offer No. 1" and
collectively with the Offer, referted 1o herein as the "Agrocment”), on propasty known as 18 Harbor
Island, Newpont Beach, Californis 92660 (the "Propeety”), in which GiodBRINND is referred 0 23
"Bryw” snd DAKS, LLC is refoired 1o a3 “Sallec”, Seller is a debtor i a bankrupicy case pending in e
Bankrupicy Court for the Centrs] District of California (he “Beakrupicy Comt™), Case No. 8:07-bk-
12044-RK (the “Bankruptcy Cade”). This Addendum repisces and supersedes in its entirety the terms of
the sddendum sttnched to Connfer Offer No. 1. To the axtent the terms of this Addendom conflict with
the terms of the Agrecment, the terms of this Addendum shall control,

1 stification pf nert and Closing Costs (Soction 2H). Buyer shail be deerned
10 have provided Sellor written verification of Buyer's fands and closing costs upos providing Seller with
a Jemer from Buyer's londer stting twt, based on & review of Buyer's written application, including benk
sad/or brokerage xistements and other financial steteronts and & current credit seport, Buyer has
sufficient fimds to pay the initi4] cash deposit, the inoreased cash deposit and the balunce of the funds
nccessary to close and is precuglified or prespproved for & omn to purchase the Propecty.

2. Benkmuptey Cese

21 Appageal. Buyer and Sefier acknowiodge that, under the Bankrepicy
Code, the sale of the Property pussuant to the Agresmant is subject to approval of the
Bankrupicy Court. T¥e provisions in this Secticn 2 ahall govern the procedure and
imeline for obtsining sock )

2.2 Ovorbid Procedures. Boyer and Seller further acknowledge that 1o
obtain the approval of the sale of the Property pursusnt ©o the Agroement, Seller must
domonstrate that it has taken reasansble steps 10 obtain the highest or best price possible
for the Propesty, inciyding giving notice of the transaction comtempiated by the
Agresment to creditors and other intorested parties a3 ordered by the Bankruptey Court o
s required by spplicsble bankrupicy rules, providing information about the Property o
poteatial bidders, entpriaining higher or better offers from potential bidders and, if
eoeRsary, an anction for the sale of the Propenty. Seller and Buyer shall use
reasonable efforts to agree within tes (10) basiness duys of Acoeptance to an overbid
procedure that will nisintain Buyer's confidentiality (sabject to Seetions 6 and 15(H)
below) and which complies with the requirerseats of the Bankrapiy Court and
applicable bankrupcy rojes; and Seller shall seck to bave such overbid procedure
approved by the Corrt as soon as possibie (the “Procedures Order™). If Sefler xud Buyer
are unable to agree within ton (10) besiness days of Acoeptance 10 an overbid procedure
that will maintain Buyer’s confidentiality, either pasty shall have the right to teminate
this Agrecment (and, if Buyer tesminates this Agrosment, Buyer shall receive & refund of
the deposit).

23 FinhlAporgval. Within five () butiness days after Seller’s completion
of its due diligence and approval as to the condition, insursbility, valus and markstable
title of theSpmENREProperty and thallGaProperty (s those torms are defined
in Section 4.2 below), Seller shall: (s) seck entry of the Procedures Order; and (b) sask
FMAW(UMH!W4W)M¢UWCMMM
diligently parsue obtaining the Final Approval. Seller shall provide Buyer writeen notice

-
714561-D001/LEGAL I TT01590.1
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of the Final Approval within five (5) business days of receipt of the Final Approval from
the Bankrupicy Court (tbe "Final Approval Notice™).

24  Proak-Up Fes. I, in connection with the biddieg wader Subsection 2.2 above,
the purchase price (A) equals or excoeds the sum of Twenty Seven Million Thirty Five Thousand
mmwmsmwmmubmuuwmbuw
Code xxd refated procedires under the Bankruptcy Casc, and the Bankrupicy Court approves e
sale of the Property t0 & dompoting bidder and the sale of the Property to such competing bidder
subsequontly cloans, Sefler shall pay Buyer 2 breakup foo oqual 0 Thirty Five Thousand Dollers
(SSSONM)MMMMB“&&WM%&““M
thereof without further order of the Bankrupicy Court.

kY Additional Conditions to Closing. Buyer's and Seller’s obligations 10 perform under the
Agreement and to consummate fnd close the transactions contetnplaied under the Agresment are
cxpressly contingent upoz (7X(A) the Bankruptcy Court having entered a fina! non-appealable onder in »
mmamdwhmhgdhmuﬁwuudﬂb
consummation of the transactions contemplated thersby Mhmdhmumm
mdwof-lllhu.chbu.mua.um weithowt limitation, sny claims undey
hsmmmmmkwmumus)mmwsmmmm
lieos, claims, interests and encumbrances not pald out of excrow attaching to the sale proceods in order of
priority and approving assumptjon and assigaawnt of the Leases (defined below) ®o Buyer (the "Final
Approval™), and (B) the purchabe and sals otherwise complying with the Bankrupicy Code; (if) sny
consents or spprovals required in the State Court Actions having beea given; sad (jil) 2 muotually
agreeabie form of property desi! 1o be negotisted in good faith by the Buyer and Seller. Escrow Holder
shall not close unless and wntil the foregoing conditions precedent have been satisfied or waived in
writing by Buyer and Seller.

4.] Closing shall ooour on & day that ks sixty (60) days after Buyer's receipt of the
Final Approval Notice, uniess Buyer and Seller consent in writing to an earlier Closing. In the cvent
Closing does not ocour withinions hundred twenty (120) days afier the date of Acceptance due 10 & filure
to obtain the Finsl Approval through no faalt of Buyer, Buyer shall theresfier have the right %o terminate
the Agreement and recelve & tiefiund of the depoasit,

42  As pirtial peyment valued st $9 mijlion of the t0tal purchase price for the
Property, Buyer shall convey % Seller (or shall cause Buyer's owners, whether direot or indirect, tat own
the properties o convey to Seller) by propesty doed the following two properties: that cartaln property

sachad) (-%m:um:&
sttached hereto and incorporsted herein by this reference
property locatod at SENRAVMNGSIMGSAESNCRARPRIornie, more particalarly described on
Exhibit B, attached bereto end tncorporsted hersin by this reference (the GRIMIUNIMASRINYY). Tho
Agreement is contingent upon Seller’s approval is iis sele discretion of the condition, insuxability, value
and marketability of thegitbitans WA and the ERARENNTEONPIAR, which contingency shall be -
satisfied or waived by Ssllec within twanty one (21) days of Acceptance, Seller’s fallure to notify Buyer
of 13 election to terminate the Agreement within sach twenty ane (21) shall be decped Seller's
saisfaction of the condition, insurability, value and marketsbility of the the Jaew-
hube Wshing If Seller is pot satisficd a2 to the condition, insursbility, value, or marketability of the
Mnbmwmhmhmnﬂnquundwwbhwofhw

Escrow Holder shall retumn the deposit to Buyer.

2
TG0 ULEGALITIONI90.\
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43.  Buyerasio the GeitadinaBngingisand Saghemetiieml and Seller as to the
mwmmmumumh#umuhbwum Buyer
a3 o the Gyl Slograly ot MENRENQUANNIED snd Scikr &3 1o the Property shall deliver
possossion to each other at Closing fres from asy such oocupencies or tenancies. The following
adjustmonts and prorations will by mede an the dete of Closing: all property tanes paysble in the year of
Closing and special essessments dpproved by Buyer s to the Propesty and Seller as to the@iiintiie
Property and@ip Property, if sny, will be prorated and paid Sor a5 of the dats of Closing; (H) all
mehuﬂgm.mmhdoﬁumdqswmhwby&mwﬂoﬂ.ndpﬂh
as of the date of Closing: (i) all jums due to contractors e servioe providers incurred in the maintenance
or operstion of the Propexty prionto the date of Closing will be paid by Selier on the date of Closing; (Iv)
all sums due to contractors or servics providers inourred i the maintenance or operation of the
GOap@ats Property and PRI Froperty prior 1o the date of Closing will be pald by Buyer ca the -
date of Closing: end (v) all sums dns under the Lenses (as defined in Section 9) will be prorsted and paid
for as of the dato of Closing.

5.  Exchudod Pronegty. The following proporty is excheded from the sals: any of the
personal property located st or ujed in connection with the Propesty including, without limitation,
furniture, fixtures, art, vehicles, glothes, jewelry, safes, furs, watereraft, two (2) dovnstairs hallway
scances, two (2) dining room entry hallway sconces, two (2) upstairs hallway soonces, easter bedroom
Tight fixtures/chandeliers and chandeliers in middie fiving ares snd Hbewy ares. Notwithstanding the
foregoing, Selicr acknowledges that the following property s included in the sale: all buihi-in spplisaces
{inchoding refrigermtors), washer}, dryers, security systems, drapes, cortains, intograted phons system,
sterco speakers snd related equigment, attached side tables in the enivance to the dining room, and all
potied plants and planters st the Property and the stone bench at the front entrancs of the Property.

No Confidentialitv. Buyer scknowledges that Seller and ity broker are required to give
nmofhuydnoffu Seller’s dnd Buyer's countaroffiers, the Agresment, copies tharsaf and the zals
terms, o creditors, oquity holdets, their sffilintes, prospective purchasers, parties in interest and thelr
respective counsel and agents; that Seller may also be required to publicly advertise the sl of the
Profienty; that Sefler will also be required o make certsin filings in the Bankraptcy Case and in the State
Court Actions (defined beiow) relating to the sale; that such court filings, bearings sad rutings are pubfic
in nature; and thet Seller shall apply to the Bankrupicy Coust £r a procedure io prosect Buyer's
confidentiality, but Buyer ackngwiedges that Sefler shall not bo responsibie for any disolosures of any
kind that may be required to be made or are made a3 & matier of public record. Except with respect to
disclosures Scller ha required to make in the Bankruptoy Case and the State Comrt Actions and other
procendings and/os filings with public agencias relating to the sale, Selier and the beokars shall not
disclose $0 any party, and shall naintain confidential, the existence of this Agreemeat, the terms of this
Agreement, snd the identity of Buyer (other thaa disclosures to Seller’s acoountants, attameys, and other
sdvisors). Secller agroes to file With the Bankrupicy Conrt redacted verzions of the Agrorment and related
docurnents 30 that the identity of Buyer, or information that would Jead 1 the identity of Buysr, is not
disclosed, uniess otherwise ordered by the Bankrupicy or State Court Actions, Seller agrees to file a
motion secking entry of an ordér by the Bankrupicy Court allowing Seller 10 require partics in interest in
the Bankruptcy Case tu sign u seasonsbis confldentiality sgreement before Selier fimishes such parties
any unredacted versions of the Agreement and relsied documents that would disclose Buyer's ideatity.
&lhmllabmmmﬁMWMnhsmMthm
ideatity,

1. mmmmummmmarmhwh
subject 1o the consent of mhmwm In addition to obsining

Court approval, Seller hereby advises the Buyer that the sale of the Property may be subject

to the consenit of the Sumnily Iaw cowst presiding over the mater of In 7e the Marriage of Debra A. Stmon

3-
T1461 0001 ABOALITION 990,
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and Arnold H. Simon (“Family Action”) and/or the consent of the probate court presiding over the
matter of the Estare of Debra 4. (the “Probate Court Action” snd collectively with the Famfly
Court Action, the “State Court Adtions™). Seller will make good faith efforts in obinining, as necessary,
consent in the State Court Actions 10 sell the Property 10 the Buyer. Seller shall provide io the Tk
Company any and all executod or ofher documents necessary for the Title Company o tssus a title policy
to Buyer and Buyer's ienders froe and clear of the State Const Actions. .

Ar-ls Sale. The Property and all personal propesty which is part of the sale is being I
m&ﬂ‘mmr.ﬂnmm«wmbﬁm«mtyuh-uw
other porson or entity, including without limitstion any repressntation or warmaty of fitness oc
merchantability of the Property or the personal property, for any pesticular purposs, except for those
represeotations and warranties mpde wnder the Agreement and the deed trensferring tithe to the Property.
ThetSERNNFroperty, thONJINEINR Property, and sssocisted personal property, if sny, are being
umu-u-u,mw wﬁnmwwmnﬁadmwm-uh

Twmmmmmmmwmmmmm
to the ARSI 2d HOIENNE-Froperty

9. Tidelands Lease. The lease dated May 1, 1996 executod by the County of Orange, &
Jessor, and Robert McNulty, as lessec, recorded Apefl 1, 1999 23 No, 19990240772 and lease recorded
July 16,2001 as No. 20010476486 (collectively, the "Leases™), shall be assigned by Seller snd sesomed
by Buyer parsoant %o an sesignojent agrecssst reasonably scospiable (o Seller end Buyer, with the
spproval of the Bankrepicy Court, which spproval is 2 condition to closing purstuant to Section 3 and
which shall be sought by Seller as part of Seller's request for the Fioal Approval. At Closing, Seller shall
pay axy past due rentals and othes amounts owing under tho Loases as of Closing, and Beller shall core
anty and all defiults or breachas under the Lexses prior 1o Closing. The Final Approval shall provide,
among other things, that Buyer will nat be Hable for any obligations, commitreents or Kabilitles of, or
clajms against, Seller {(whether absolule, accrued or contingeat) relsted to the Leases or the leased
m;mumcmmdmmhmhmuumwuwum
Clo

10 Tithe Review (Section 124).

10.1  Propagy. Within son (10) business days of receipt of an ALTA form prelicinary
commitment for tithe kszrance and of legible copies of all exceptions to title shows in the
proliminary commitment, Boyer shall advise Seller by wrintea notioo what excoptions o title, if
any.mduwwndbynw Saller will have five (5) days after receipt of Buyer's aotice to
give Buyer potice that (i) Seller will remove disapproved axseptions or (if) Seller elcots not 10
remove disspproved exceptions. If Seller fails to give Bayer notice before the expiration of the
five (5) day period, Seller will be deemed to have electod to remove the exceptions.
If Seller elects not to remave any noc-monetary disspproved exceptions, Buyer will have five (5)
dsys to notify Sellor of Buyer's siection either fo procesd with the purchase and take the Property
sabject 10 those exceptions, or to terminats the Agreement and receive & refund of the depogit. At
Closing, Selier shall convey the Property to Buyer subject only to the sxoeptions approved by
Buyer. Without limiting the generatity of the foregoing, Sollor shall provide to the Tile
Compagy sy xpd all éxecuted sod other documents necessary for the Tile Company to issue a
title policy % Buyer spd Buyer's lenders froe and clear of the State Court Actions.

102 WWMM1IO)Mﬂun
of receipt of an ALTA form preliminery conmitment for tile insurance and of legible caples of

-
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all exceptions to title shown in the prefiminary commitment, Seller shall advise Buyer by written
notice what exceptions to title, if sy, are disapprove] by Seller. Buyer will havs five (5) days
after receipt of Seller’s notios to give Seller notioe that (T) Buyer will remove disspproved
exoeptions of (if) Buyer eloots not 0 remove disapproved excsptions. I Buyer fatls to give Sefler
notice before the expirstion of the five (3) day period, Buyer will be desmed to bave clecied 0 -
remove the disapproved exceptions,” If Buyer eleots 0ot to remove any non-monetary disapproved
exceptions, Selier will kave five (5) days % notify Bayer of eleotion eifher to proceed
with the purchase and take the GANRININNGRP subjoct to those
excoptions, of 0 terminale the Agresmeat. At Closing, Buyer shall convey the QRBIER
Property snd the TIURARRINPY to Selier subject only %o the exceptions spproved by Scller.

1L mm:inw Buyer acknowledges that the sale of the Property may be
subjest to a right of first refusal i favor of the Carver Trost No. 1, its trustess, end/or Leroy Carver 111,
. and/or thelr affifistes, successors'and msigas (colicctively, the “Carver Trust™), that such purporied right
of first refusal is recorded as a public record againat the Property snd may run with the land; that Seller
may give aotices of the sale to the Carver Trest ralating thersto; and sy notioe to and exorcise of sech
right of first refssal by the Carver Trust shall sot be a breach by Selier of the Purchaso Agreement. Beller
shall provide notice of the terms of the A greement 10 the Carver Trust within five (5) dxys of Acceptancy,
provided however, Seller shall miaintain Buyer's confidentiality, subject to Sections 6 and 15(H) herein.

12 Resolutiog of Dispytes inBapkmptey Comel Section 17 of the Agresment is deleted in
its entirety. All dispstes arising out of the Agreement shall be resolved by the Bankruptoy Cowst, which
the parties agree has exclusive jyrisdictios over the Agreement snd the partiss hereto.

13.  Brokeo Commissions. Neither party has had eny contact or deslings regurding the

_ Property, or azy communicatios in comnection with the subject matter of this trensaction, through sy
licensed real estuts broker or othier person who can olaim a right to & commission or finder's fes 252
procuring causs of the perchase and sale costemplated by the Agreament, except Hom Reul Estate Group.
If any other broker or finder perfects & elsim for a commission or fader’s foe besed on any ofher contract,
dealings or commuanication, the party throngh whoe the broker or finder rsakes his or hez claim will be
responsible for that commission or fes and shall indemnify, defind and hold harmicss the other party
from and against any Liability, oost or damapes (inclodiag sttoneys’ foes and costs) arising out of that
olaim, Seller shall pay all commissions due to the agents of Seller and Buyer. Buyer may eloct prior to
tlosing, st Buyer's option, to pay the commission pyabis o Buyer's agent directly to Buyer's agent and to
reduce the purchase prios by thé commission mmount paid to Buyar's ageat, in Hien of having Seller pay
for the saree commission to Buyer’s agent. Nofhiog hevein is an admission of Hability to sy beoker aor
the dight of Selier to disputo auy commission or fee, nor the walver of e obligation of eny such broker or
other person to pursue anry such claim in sccord with applicabls benkrupicy law in the Bankrupicy Case.

14.  Asmigament Buyer sball have the right, at axy time prior to closing, to assign the
Agreement to an entity owned by Buyer or owsed by individusls that divectly or indirectly own Buyer
provided however that Buyer is not refioved of any lability of obligations herein and the Agreement.

15. ez M itions ¢ sment. The Offer b amended az follows: I
A, Section 2(T) is amended o revise the loan contingency peried to 21 days after
Acceptance.
B. Section 4(B)4) is ameaded to provide that Seller shall pay for & City of Nowport
Beach RB.R.

-5
71461-000LEGALI 7N019%0.1
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C.  Section (E) is emended to provide that Buyer shall pay the cost of 3
home warranty plan, if any.

D. Section XB) is ameaded w© clarify that removal of the contingeacy or
cancellation of the Agreament shal] be at the sole discretion of Buyer, withis the
mmmwmuuw

Beetim 12(A) and 12(B) mre deletod in thelr entirety and repinced with the
followha. *Within the time specified in parsgraph 14, Buyer shall be provided a carent
preliminary tithe report,”

F.  Section 14(BX!)is amended to provide that Buyer bas 21 days afier Aocepiance
to perform Buyer's actions in Section 14,

G.  Section 14(B)3) bs amendod to provide that, if Buyer cancels the Agreoment as
provided in such section, all deposits of Buyer will be promptly retarmed t© Buyer, .

H Section 20 is deleted in its entirety and replaced with the following: "Except as
provided bn Section 6 of this Addendum, Brokers shell keep confidential, and shall not disclose,
memnﬂhumofthw(uhdhgmmun&ﬂyoﬂnm
of the parties), whetber prior $0 of after closlng.”

L Section 28(A) i smended by deleting the following: “Buyer and Seller will
receive Escrow Holder's gencral provisions directly from Escrow Holder and will execute sach
peovisions wpon Escrow Holder’s request.: To the exient the general provisions are inconsistent or
conflict with this Agreeinent, the general provisions will comtrol as to the duties and obligations
of Escrow Holder only,*

I, Section 29 is delosed in its entirery,

K Séction 30 Is smended by doleting the following provision: 1f this offer ls
scceptod and Buyer subsoquently defiulls, Buyer may be rosponaibie for payment of Brokers’
compensation,

L. The patties shall execate a Resilentis! Purchase Agreement and Joint Escrow
Instructions for the transfer of
Dmucuummnmmummmmummh
the Agreement and this Addendum and matoally socoptable fo Buyor and Seller within seven
days of Acceptance. Notwithstanding tho foregoing, it is expressly underziood thet the Seller’s
muuumpuummumuofmmmmmm)
dxys after Acocptanos.

16.  Intogrsted Purchase Agresment For purposss of clarificstion only snd not to extend the
deadlines to perform, at the sole discretion of Selier, Seller reserves the right to prepare for Buyer's
consent and approval a parchase agrecment that will incorporate all agroed upon torms of sale into an
integrated purchase agreement that will be effective as of the date of Acceptance.

T1481-000)/LEDALLTIO1390. L
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The foregoing terms aad conditions are bérby agreed 1o, and the undersigned acknowledges
receipt of s copy of this Addendus.

SELLER:
Deted: February 12, 2010 ' ﬂ )%M
DAXS, LLC

1.
718610001 LEGALITI01550.1
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EXHIBIT A
Legal Description of GENREENrProperty
All that certain real property situsted in the SRERgUIRSRMYD, NEaa@INSRs, described as follows:

L T TR T R RS T
oy~ e
e

146100011 EGAL1TI01590 1
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P

EXHIBITB |
Legal Description o NINNRP roperty

Al that certain real propesty simated in the iungaiitgtys, QUSSR described 85 follows:

9-
T1461-0001/LEG AL 17701590.1
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EXHIBIT “2”
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' . ‘;';-
1.(|HAS5D-26-17" ’ .
o ||over Newport Bay =
3 [{RECORDING REQUESTED BY
p RND WHEN RECORDED RETURN TO:
5
6 "
7 .
o .
9 MEMORRNDTM OF LEASE
10 (| THIS MEMORANDUM OF LEASE (“Memorandum®)is entered into 2001,
11 ||Betwesn COUNTY OF ORANGE ("COUNTY") and _DARS LLC, a caLiForata TIE [“TENANT")
For the purpose of recordation in order to give constructive notice of the
12 |[existence of that certain Lease {“Leass”) dated May 1, 1996. .
by and batwean COUNTY and TENANT, This Memorandum is not intendad to and
13 (| does not modify the Lease nor does it recite all the terms and conditions
cf the Lease. :
14 .
1%. ||COUNTY and TENART hereby acknowledge the existence of the Lease and agree as
follows:
16
1. PREMISES, FPursuant to the terms of the Lease, which terms are
17 incorporated herein by this reference, COUNTY has leased to - .-
18 TENANT that certain ares (the “Premises®)described as Parcel .1,
Tract 802 and shown on Exhibit “A* (map), which Exhibit is -
18 attached herato and incorporated herein by this referenca,
20 2. TENANT has excluslve, private enjoyment of the Premises for
21 residential yard, landscaping and non-permapent recreational
purposes as an zdjunct to the residence of those single family
22 residences that adjcin the Premises and cen exclude public access
during the term of the Leass, conaistent with Chapter 715, of the (-
23 Statutes of 1964, State of California. -
24 3. TERM. The term of this Lease commenced . May l, 1996 and shall
25 continue thereafter until the termination dace of March 31, 2037,
26 4. RENT. The Lease provides for payment of annual rent.
27 L. “‘ LIIc
28 COUNTY" TENANT" lifornia LLC
- COUNTY OF ORRNGE By:._
29 Y(Arnold H. Simon, Mewber  FBCA
By: By
30 vicki L. Wilson, Director
Public Facilitlies & Respurces Dept,
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGEMENT

““““’“‘B"‘“&mdcs 3”

- the
= g - ) oo the
the paraon() or the eatty wpon behalt of whick ts persoats) sceed, -
THES e . £ 4.
7 DY, GERMAINE CRESMER *
%.1i. 300V, " ; com mzsmo Cl
Sigratre PUBLIC - CALPORNA 1
m COUNTY
Marth2s,
OPTIONAL SECTION
CAPACITY CLAIMED BY SIGNER

Though starue does ot require the Notary to fill I the dats below, doing 50 may prove ivalusble w persons relying on the
decument,

" [ }™NDVIDUAL

[ ) CORPOBATE OFFICERS) TITLES)

{ JPARTMERS - [ JLIMITED | ]OENERAL
[ ] ATTORNEY-N-PACT
[ ) TRUSTEE®)

[ ] GUARDIAN/CONSERVATOR

e

[ lotum
SIGNER IS REPRESENTING: *

Name of Person or Endty Wame of Permn or Enity

OEONAL SECTION :

“Though the date requasted here i not required by isw, it could prevent fraudulent resitschment of thls form.

THIS CERTIFICATE MUST BE ATTACHED TO THE DOCUMENT DESCRIBED BELOW
TITLE OR TYPE OF DOCUMENT: mer
NUMBER OF PAGES__ ok DATE OF DOCUMENT_“F.11.01.

SIGNER(S) OTHER THAN NAMED ABOVE
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ACCEPTANCE

The undersigned Azsignse(s) named in the foregoing Assignment {if more than one, then jointly and. 'uveraliy)
hersby acceplis) saic Assignmant snd hereby agreeis) with and for the bensfit of Lessor, under tha Leese
described in said Assignment, 1o kesp, perfarm and be bound by all of the terms, convensnis snd conditions
containad in said Laase on the pant of the Lesses therein 1o be kept end performad, o el intents and purposes
83 though the undersigned Assignes(s] wes/were the oripinal Lasses thereunder, .

‘The undersigned Aseignee(s) further covenant(s) and egresis] thet he [she or they} have/has exsmined the
Lensed land and thst no representstion or werranties heve bean mede by Lessor or any person or spent acting
for Lesser in gonnection with the |sesed land. Aseignae(s} ecoeptis) the lassed lond "AB [5.° Aesignes(s shall
indeminify and hold Lessor free and harmiess frormn fsbiBty for any loss and from sny costs, expsnses snd other
cherges srising from or in connection with eny defsct upon or in connection with the lessed land, whather

causnd by an act of omission of Lessor of sny prior Lessor, or srising from any ceuse whatever,
DATED: Zzu!o{ )

ASSIGNEE:
DAES LLC, 4fornia Limited Lisbility Company
By:
Ary{d . Siwmon, Member- <r

CONSENT TO ASSIGNMENT OF LEASE

The County of Orange, Lessor undst ths herein described Lease, acting by snd
throupgh its designated officer, does hereby consent to the Assipnmant of Lease harein
pursusnt to the terms and conditions set forth in ARticle 16 of the Lease.

THE COUNTY OF ORANGE;

By:

a0
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.
"o 3

CALIFORNIA ALL-PURPOSE ACKNOWLEDGEMENT n

STATE OF CALIPORNIA 8
countr or_Los Angeles )

Ox - : hh.u-__ég:nmh_hbmzz:._ﬂzhcq_ﬁs&lis___
peronilly '
pﬂul”  know | @€ (or 10 B On e CVIGTIOE) 10 DE T POrioms) Whose Tameli} I/are su Jto the wibio lostrument

o oo that haishe/they exscaied the samw in his/hevitheic suthonized capocikyties) and i by his/het/eheir sig (s} on thr
the peraonls) or the eotity Tpot behalf of whick the peraon(t) acwd, executed the interument.

WITNESS my bund and officis) sl .
Signamre TN e
(RIBY--

OPTIONAL SECTION
CAPACTTY CLAIMED BY SIGNER

Though smiute does not require the Notary 1o il in the data below, doing 30 may prove invalusble to persons relying on me'
document,

[ )mdIVDuaL
[ ] CORPORATE OFFICER() TITLES)
[ JPARTNERS) - [ JLIMITED { ) GENEBAL

{ ] ATTORNEY-IN-FACT
[ ]TausteE®

[ ] GUARDIANCONSERVATOR

[ Jorm

SIGNER IS REPRESENTING: '

Name of Person or Eachy Narme of Person or Enziny

- -

OPTIONAL SECTION
Though the dne requested bere is ot required by law, it could prevent fraudulen: reattschment of this form.
THIS CERTIFICATE MUST BE ATTACHED TO THE DOCUMENT DESCRIBED BELOW

TITLE OR TYPE OF DOCUMENT:

NUMBER OF PAGES DATE OF DOCUMENT

SIGNER(S} OTHER THAN NAMED ABOVE

o
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BRADLEY-L. JACORS - COUNTY ASSESSOR
. COUNTY OF ORANGE
P.0; nok 1948, SANTA ANA, CA 52702
Escrow: 19992.DM
PRELIMINARY CHANGE OF OWNERSHIP REPORT
THIS REFORT IS NOT A PUBLIC DOCUMENT
{To be complceed by mentiemes (buyer prior 1 tramtfor of mbjct propenty in accordance with Sctiion 490.3 of te Reveme and Taxation Cods.)

This regort is oot a publle decement.
POR RECORDER'S USE ONLY
SELLER/TRANSFERDR: Robart J. McNoky *
BUYERTRANSPEREE: DAKS LLC, a Callfurniy Limitad Linhility Cs.
ASSESS0R'S PARCEL NUMBER(S): &50-230-02 wd,(If applicable)
LEGAL DESCRIPTION: LOTY TRACT: POR ASSESSOR'S USE ONLY
FROPERTY ADDRESS: OR LOCATION: 18 Harbor Exund CLLSTER
Mewpert Buach, CA Y2560 g_r‘:l ﬁ'ﬁr
Nlall Tea Information To: (Hame): DAKE LLC, o Caittornin Linited Liskitiy Co. RC 2%
{(Addrezr): 18 Rarhor Ielend DTTS #PCL
Newpsrt Dench, CA 52660 A of ot be Mied
nlmmmhl- Recorder's office |-
for the oowmty whert e m s locwed; this
particular fors may be meed in afl oowtiw of 58
Cattfornis.

The propeny which you acquired may be subject © & upplerosial assestmenl i 3h amound o be desrmined by the Qrangs County Axsessor. For feviher
informtion on your tupplemental cax roll obligetion, plesss call the Orangs Coynty Avscwsor = (714) 834-5031,

[PAI%TI:[TI;NANJS"FERMOM’I'ION Flotas anewer all qostions
o Ul
| I¥es { INo B. ki manaaction only a correction of the same(s) of the person(s) hokling tithe w the propeny?

(For sxample,a nsme ChARpE upon rarsiage.)
Y Mo C. Is this document d W0 cresic, ° or y 1 lander's interest in the
fYa INo  D. Is this traneaction reconded only to cresie, RTINS, &7 rECONYEY 8 BECUTKY fmerent {£.g. comigner)?
e o B hudmmﬂn%uzmu&ra“ofmmmmmm

Yo JNa  P. Did (hie trewsfer reslt i the creation of & jolnt wamncy i which the seller (mnsforor) romine g one of the joime Dname?
] Ne 0. Doex this taoyfer mearm property R the person who craated the joint ieweacy (origias! tamforme)?

K. Ir this tramfer of propeniy:
¥ No 1. % » st for the benells of the granior, Or presor's spouse?
JYa Ne 2. to a trest revocable by the tramferor?
1Yea Mo 3. o oot from which the propeny revern ©0 e gravior wishie 12 yean?
Yo JNo L If s propesty b subjest to 3 ioase, is (he remeieing loase term 35 ysars or more including writen oplions:
1Yo INo 7. lathis & ransfer frof parests to childeen o from childsen © prrena?
J¥es JNo K. s this ceomaction W replace 8 principal residescs by & peraon 35 year of ape or ohior?

Ve JNo L. s this eremmaciion 1o replacs principal residence by 8 reraon who b severely dissbied ax defined by Revonte ud Tonation Code

Secaion 6051
I you checked yes to J, K, or L, n:bleclumformmbcﬂdwith the County Assegsor,
Flease provide sy other information that would belp the Assesgor to understand the naiure of the transfer.

IF YOU HAVE ANSWERED "6 TO ANY OF UESTIONS EXCEFT J, K, OR L, PLEABE 5IGN
AND DATE, OTHERWISE Tgfm.mn uncopmmnkf' '

PART II: OTHER TRANSFER INFORMATION !

A D of cunafer If other than.
H. Type of eumfer.  Piease chock
| Purchus

'IuTu
{ jPoreclosure [ )3Jit { JTmdeorBschange ([ JMerger, Smck, or Parvership Asquisiton .
JConaact of Sals « Daze of Comrest ¥

Iaberiznce - Date of Death | ] Other (please explain):
Crestion of a Lesse { TAnigmnent ol's Lear 1 JTermination of 2 Legse
Dt Lewse Began
Original torm | yeii (Inciuding Wrinen op
mhmnfﬁﬁﬂhwﬁnﬂbﬂ)
C. Was only x partial insaress (n the property rungferved? [ ]V T JNo ¥ Yer mowa e T p ferred L]
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PRELHVIWARY CHANGE OF OWNERSHIP REPORT Escrow: 19992-D)

Plests kntwat, (0 the best of your knowledge. a)l applicable quentions, sign sad dute, 17 a question doex noi apply, indlcate with * N/A,

PART III: PURCHASE PRICE & TERMS OF SALE

A. CASH DOWN PAYMENT or Valos of Trde or Exchange (sxcioding tlosing coet) Amount 3
B. FIRST DEED OF TRUST ©___% Imerest for years, Payrnenisido, =3 {(Frin. & In)} Amoum $
{ JFHA | ] Plod Raie [ ] New Lom
[ ] Cosventional [ ) Variabla Rate | ) Azsmed Existing Losn Balarce
[ 1vA { ]AD kv D.T. 3 Wrapped) [ }Bankor Savings & Loan
[ ]cakV | ) Loan Curviad by Seler | ] Pinance Cormpaxy
Baloon Pxyment[ ]Yea [ ] Mo DoeDai Amount 3
C. SECOND DEHD OP TRUST @ % Loserent for yeurs. Py o, m§ (Prin. & 1ty Amcunt §
{ ] BDauik or Szvings &k Loun T )Pxed ke [} New Loam
[ ) Lo Carried by Selier [ ] Variable Rzie { ] Amamed Bainling Loan Balance
Dalibon Peyment [ ]Yu[ 1 Ko Due Dutn Ancunt § '
D. o'mmmnum hmhﬂ.lmﬂﬂnmtmm‘g“l Y | |No Arrcamt 3
Type______ B lnmres for (Pria, & Inl only)
| l“um- ] Plaad Rae [ }Newlosn
] Lown Carvimd by [ ] Varisbie Rie { ] Astemed Brining Losn Balonce
lnlhonhynul[ IYuI I Mo Dee Daie Amony $
B. MPROVEMENT BOND [ JYa [ INMNe Outanding Dak Amout §
P, TOTAL PURCHASE FRICE (or acquisliion price, If iraded or excimnged, incinde resl eyate coramirsion i paid).
“Tood Iems A through B $
G. PROPERTY PURCHASED: [ ) Tiorough s bmker: | ]Dhum-ihr'l YOuhar
I parchased throagh & beoker, provide brokar's pame and plxme 1o,

meﬂlmuhmdm_hmumwhmnwpnhnp'lundumnf-h

PART IV: PROPERTY INFORMATION
A.1smnummmmmmmm(mm.mammumnhulmmn [ lYya @ )No

1 “Yeaa', estar the yadoe of the persomal property inctoded b the purtiam price $ (Ausch la of | propesy).
B. mmmmmmummmmumm [ 1Ya [xINe

1 *Yes', erwer dute of oceay 0 ort ¥ ! o_

month day ronth dny

C. TYPE OF PROPERTY TRANSFERRED: ‘

F}Mm&m( fUniw:____ ) E% ‘ E}Enmhm

ly wo, of Unk: Co-op/Owneyour-trwn
{ }W [ 1 Condomintam [} Uimproved bt y

D. DOBS THE PROPERTY PRODUCE INCOME? ( YYu (XNo

E. IP THE ANSWER TO QUESTION 'D' IS YES, IS THE INCOME FROM:
[ JLonwRemt [ )Comtact [ ] MiserslRights | ) Osher-explain .

F. WHAT WAS THE CO N OF PROPERTY AT THE TTME OP SALEY [X]God [ JAvemage § |Pakr [ | Poor
Enier here, or o an ah-u.mwmm&nmm-mmldnuhmrhdmbunhearhmnp:nrmhullumnhlwmubnnfh

ORI

-/ 1 certtly that the foregoing is true, correct and conplete 10 the bed of my inowiedge and belief,

Sigaed . ' Date
Pleage Print Name of New Owner/Corpocais Officer DARS, LLC, Arnold Simon, Membar

Phone Number where you are avaliable from 8:00 e.m. - 5:00 p.m ¢ )

(NOTE: The Assessor may contact you For further information)

”

IF A DOCUMENT EVIDENCING A CHANGE OF QWNERSHIP IS FRESENTED TO THE RECORDER POR REDORDATION WITHOUT THE CONCURRENT
FILING OF A PRELIMINARY CHANGE GF OWNERSHIF RRPORT, THE RECORDER MAY CHARGE AN ADDITIONAL RECORDING FEE OF TWENTY
DOLLARS {330.00)
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HAS5D-26-17 (Parcel ;I.)
Lower Newport Bay
(Tidelands)

LEASE

THIS LEASE, hereinafter referred to as "Lease", is made /} /:.1\/ / 1596, by and
between COUNTY OF ORANGE, hereinafter referred to as "LESSOR," ‘and William G. Simon
and Alice Marie Simon, Trustees, the Simon Living Trust; UDT Restated 8/13/83,
hereinafter referred to as "TENANT," without regard to number and gender.

1. DEFINITIONS (MRZ.1 §)

The following words in this Lease have the significance attached to them in this
clause unless otherwise apparent from context:

"Board, of Supervisors" means the Board of Supervisors of the County of Orange, a
political subdivision of the State of California.

"Director” means the Director of Harbors, Bgaches and Parks, Environmental Management
Agency of the County of Orange, or his/her designee, or upon written notice to TENANT,
such other person or entity as shall be designated by the Board of Supervisors.

"Real Estate Director™ means the Director, Real Estate, General Services Agency, of
the County of Orange, or his/her designee, or upon written notice to TENANT, such
other person or entity as shall be designated by the Bozrd of Supervisors.

"Auditor-Controller" means the Auditor-Controller, County of Orange, or his/her
designee, or upon written notice to TENANT, such other person or entity as shall be
designated by the Board of Supervisors.

2. ©PREMISES (PMA3.1 N)

LESSOR leases to TENANT that certain property hereinafter referred to as “"Premises”
shown on "Exhibit A, " attached hereto and by reference made a part hereof, and
described as those filled tidelands lying between the extension of the sidelines of
Parcel 1 of Tract B02 from the adjudicated mean high tide line to the United States
bulkhead line, excepting therefrom those lands lying below the existing mean high tide
line. Use of submerged "water covered"” tidelands areas is not provided for herein.

3. TERMIKATION OF PRIOR AGREEMENTS (PMA4.1 S}

"It is mutually agreed that this Lease shall terminate and supersede any prior lease

agreements between the parties hereto covering all or any portion of the Premises,
4. LIMITATION OF THE LEASEHOLD {PMA5.,1 N)

This Lease and the rights and privileges granted TENANT in and to the Premises are
subject to all covenants, conditions, restrictions, and excestions of record or

apparent, including those which are set out in the Tideland- srant by the State of
Californiz to the County of Orange {(Chapter 415, of the Stz- := cf 1975, State of

BP:cv/hl FUGSASY. WP (4/17/96) C o . HASBD-26-17 (Parcel 1)
Lower Newport Bay
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Ccalifornia). Nothing contained in this Lease or in any document related heretc shall
be construed to imply the conveyance to TENANT of rights in the Premises which exceed
those owned by LESSCOR, or any representation or warranty, either expressed or implied,
relating to the nature or condition of the Premises of LESSOR's interest therein.
TENANT acknowledges that TENANT has conducted a complete and adequate investigatior of
the Premises and that TENANT has accepted the Premises in its "as is" condition.

5. USE (PMBl.l N}

a.

-
g

TENANT shall have the exclusive, private enjoyment of the Premises for

-res;dentlai yardi landscaping -and non-permanent’ fécreational purpases as an

adjunct to the res;dence of those single family residences that adjoin the
Premises and can-exclude public access.-during the term of the Lease,
consistent with Chapter 715, of the Statutes of 1984, State of California.

As used in this lLease, landscaping and non-permanent recreational
improvements include the following:

a. Patios and deck;
b. Walks and sﬁeps, including dock access walks;

c. Planters and garden walls not exceedlng 36 inches in helght above
natural grade;

d. Benches;

;. Statues;

f. Landscaping;

g. - Sprinkler systems;

h. Yard.lighting; and

i.‘EAny'and alk improvements existing as of March: 1, 1996 including the

. portion of the swimming poo) and ancillary pool equlpment on the
Premises. .

TENANT agrees not to use Premises for any other purpose nor to engage in or permit any

other activity within or from the Premises.

[y

b. TENANT shall obtain prior written consent-of LESSOR before the placement of
any improvements not listed above. Consent of LESSOR shall be ohtained
through its Environmental Management Agency,. Harbors, Beaches and Parks, 300
N. Flower St., Santa Ana, CA 32702 or at any address the Director may
hereafter designate.
BP:cv/htPCGSAS Y. WE(4/17/96) . =»55D-26~17 (Parcel 1)
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6. TERM (PMB2.1 S)

The term of this Lease shall commence on the date first above written and Exgirg_;nn,..

s urwn. =

term.mation as prov:tded in Clause 15 {INSURANCE).
7. RENT (PMCl.l S)

Prior to execution of this Lease, TENANT agrees to pay the sum of $28,847 for the
erz.od from the execution date of this Lease through March 21, 1997, uﬂn:ﬂmrbefo:rm
228 cf dack’ ‘yeaz: thefdafter so long as tenancy continues TENANT agrees to pay thes
y:; ‘”5;28“,, 847 per-year-as rent to LESSOR for use of the Premises by TENANT. Said
rent shall be adjusted pursuant to Clause 8 {REVISION OF“RENT) and Clause 9 ,
{RERPEBAISAL OF. RENT). In the event the obligatlon to pay rent terminates on some

date other then March 22 of any year, the rent shall be prorated to reflect the actual
period of tenancy.

TENANT may elect at its option to submit monthly. rent. payments to LESSCR in the amount
of one~twelfth (1/12th} of the total annual rent amount due. Such menthly payments
shall commence on March 22 of any year and shall be due to LESSOR on or before the
22nd day of each month for twelve consecutive months.

8. REVISION OF RENT (PMC4.2 N)

Every three years the rent specified in Clause 7 (RENT) shall be subject to' automatic.

adjustments in proportion to change in the Consumer Price Index for Los Angeles--

Anaheim--Riverside, CA (All Urban Consumers--All Items 1982-84=100) promulgated by the

.Bureau of Labor Statlstlcs of the U.S. Department of Labor (INDEX).

The first automatic adjustment shall be effective on March 22, 1997 and subsequent
adjustments shall be effective onthe March- 22 annivérsary daté-every third year

Thereafter. (200072003, "¢tes}. Adjusted rent shall be calculated by means of the

following formula:

A= § * b

aQlw

A = Adjusted Rent

B = INDEX for the fourth month prior to the month in which each rental rate
adjustment is to become effective,

For calculating the 1897 adjustment,
C = Monthly Index for March 1984 = 152.5

For calculating subsequent adjustments, C shall egqual the M‘cnthly Index for
the mest recent effective date of reappraised rent as set forth in Clause 9
(REAPPRATSAL OF RENT) (March 1998, March 2008, March 2018 and March 2028}.

For calculating 1997 adiustment * = Base rent established for March 1596
{528, 847). :

BP:ev/htPCGSASS . WE (¢/17/96) : ‘HA55D~26-17 (Parcel 1)
Lower Newport Bay
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For calculating subsequent adjustment, * shall equal the rent established for the
most recent effective date of reappraised rent as set forth in Clause 9
{REAPPRAISAL OF RENT) (March 22, 1998, March 22, 2008, March 22, 2018, and

March 22, 2028). '

Notwithstanding the foregoing, in no event shall the annual rent b¢ reduced by
reason of such adjustment.

In the event that the INDEX is not issued or published for the peried for which such
annual rent is to be adjusted and computed hereunder, or that the Bureau of Labor
Statistics of the United States Department of Labor should cease to publish said index
figures, then any similar index published by any other branch or department of the
United States Government shall be used and if none is so published, then another index
generally recognized and authoritative shall be substituted by LESSOR.

9. REAPPRAISAL OF RENT (N}

LESSCR and TENANT agree that rent payable pursuant to Clause 7 (RENT) ana as adjusted
by Clause 8 (REVISION OF RENT} of this Lease, shall be subject to periedic’ ‘adjustment;
by reappraisal every‘ ten (101, years-to be effective on the following dates:

e L el

7 March 22, 1998,

i March 22, 2008, °
March 22, 2018,
March 22, 2028,

It is the inéen“l‘:“;.f‘ LESSOR ahd TENANT that rent payable pursuant to Clause 7 (RENT) of
this Lease, shall be calculated by the following formula:
Rent = reappraised value of the Premises x .375 (thirty—sev'en and one-half
percent) x .09 (nine percent)

Note: {.375 is based upon 62.5% discount for land utilization i.e., 1.0 - .625
= ,375; .09 is based upon rate of return.)

LESSOR and TENANT shall begin the appraisal process to determine rent adjustment six
months prior to the effective date of said rent adjustment and shall use the following
procedure:

{1) LESSOR and TENANT shall, no less than 180 days prior to the next scheduled
rent adjustment, each employ a qualified real estate'&ppraiser. LESSOR shall
use its reasonable efforts to provide TENANT written notice of its obligatien
to employ an appraiser thirty (30) days prior to the date by which the
appraiser must be employed. LESSOR's failure to provide such notice shall
not relieve TENANT of obligation to employ an appraiser as set forth in this
Lease. The term "qualified real estate appraiser," as used herein shall mean
and refer to a real estate appraiser designated as a "senior" member or
equivalent by a nationally recognized appraisal organization, hereinafter
referred to as "appraiser," and who has at least five years experience
appraising this type of property.

BP:cv/hTPCGSASY. WP (4/17/96) . HAS5D-26-17 (Parcel
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In the event TENANT fails to employ an appraiser prior to this 180-day
pericd and provide written notice to LESSOR of said employment, then the
appraiser employed by the LESSOR shall be the sole appraiser responsible
for determining the value of the Premises and his opinion shall be
binding upon LESSOR and TENWANT. :

LESSOR and TENANT sh"'l be individually responsible for the fee of the
appraiser which it employs.

After selection of the appraiser(s), the Real Estate Director shall
immediately fix a time and place for a pre-appraisal meeting with the Real
Estate Director, TENANT, and the appraiser(s].

The

At or before the pre-appraisal meeting, the Real f?.state Director.shall'
provide the appraliser(s) with a “Scope of Work." -

The appraiser({s) shall, within 120 days after the pre-appraisal meeting,
prepare and deliver to LESSOR and TENANT two copies of a fully
documented written report, prepared in accordance with the Scope of
Work, containing the appralser s independent opinion of the walue of the
Premises.

rent gdju.stment shall be determined as follows:

If only one appraisal is submitted within the 120-day period, then the
rent adjustment shall be based on the estimated value of the Premises as
set forth in that appraisal. The rent shall then be determined using
the formula set forth above in this Clause 9 {REAPFRAISAL OF RENT).

If two appraisals are submitted within the 120-day period, then the rent
adjustment shall be on the’ mathemat:.cal average' of the estimated value
of the Premises of the two appraisals, provided the lower of the two
appraisal values is equal to or greater than ninety percent (90%) of the
higher of the two appraisal wvalues. The rent shall then be determined
using the formula set forth above in this Clause 9 {REAPPRAISAL OF

RENT) .

In the event two appraisals are submitted but the value of the lower is less
than ninety percent {90%) of the higher of the two values, the Real Estate
Director shall independently select a "tlti::c!_&app:;;g}i,gg};;r

a.

The third appraiser shall then have sixty (60) days after its
appeintment to prepare and deliver to LESSOR and TENANT two (2) copies
of a fully documented written report prepared in accordance with the
Scope of Work containing that appraiser's independent opinion of the
value of the Premises. LESSOR and TENANT shall each pay one half of the
fee of the third appraiser.

In the event the third appraisal is required, the reappraised wvalue for
determining the rent adjustment shall be based on the mathematical
average of the two appraisals with the closest estimatsd values and the

BF:  LLPCGSASS.WP{4/17/96) : HAS: . -.u=17 (Parcel 1)
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Rent shall then be determined by using the formula set forth above in
this Clause 9 (REAPPRAISAL OF RENT}.

{S) LESSOR and TENANT agree to be bound to the herein described rent adjustment
without further dispute.

In no event shall adjusted rent be less than rent payable immediately prior
to the subject rent reappraisal date.

Should the adjusted annual rent be determined subsequent to the effective
date thereof, said adjusted annual rent shall be retroactive to that date.
TENANT shall pay all retroactive rent, without penalty, within 30 days after
receipt of notice from LESSOR of the amount of retroactive rent due.

(6) Appraisals or discount factors used for the purposes of rent calculation or
adjustment, as provided in this Lease, shall be used only to set
consideration for this Lease subject to terms and conditions hereof.

10. RENT PAYMENT PROCEDURE (PMC6.2 N)

In the event TENANT pays rent on an annua) basis, LESSOR shall use its reasonable
efforts to provide TENANT with a written statement of the rent due on or before thirty
(30) days prior to the date each rent payment is due. LESSOR's failure to provide
such written notice shall in no way relieve TENANT of its obligation to pay all rent
required by this Lease as and when due,

Rent payments shall be delivered or sent by U.S., Mail to County of Orange, Office of -
the Auditor-Controller, Post Office Box 567 ({630 North Broadway), Santa Ana,
California 92702. The designated place of payment may be changed at any time by
LESSOR upon ten (10) days written notice to TENANT. Rent payments shall be made -
payable to the County of Orange. TENANT assumes all risk of loss if payments are made’
by mail. : ' ' . ’ '

All rental shall be paid in lawful money of the United States of America, without
offset or deduction or prior notice or demand. No payment by TENANT or receipt by
LESSOR of a lesser amount than the rent due shall be deemed to be other than on
sccount of the rent due, nor shall any endorsement or statement on any check or any
letter accompanying any check or payment as rent be deemed an accord and satisfaction,
and LESSOR shall accept such payment without prejudice to LESSOR's right to recover
the balance of said rent or pursue any other remedy in this Lease.

11. CHARGE FOR LATE PAYMENT (PMC7.1 S)

TENANT hereby acknowledges that the late payment of rent or any other sums due

-hereunder will cause LESSOR to incur ccsts not contemplated by this Lease, the exact

amount of which will be extremely difficult to ascertain. Such costs include but are
not limited to costs such as administrative processing of delinquent notices,

‘increased accounting cests, etc.

Accordingly, if any payment of rent as specified in Clause 7 (RENT) or of any other

sum due LESSQOR is not received by LESSOR by the due date, . late charge of one and
i one-~z.{ percent (1.5%) of the payment due and unpaid plu: zhall be added to the
I BPiov.. : “uSr5e.WP{4/17/96) ' : HA55D-26-17 (Parcel 1)
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payment, and the total sum shall become immediately due and payable to LESSOR. An
additional charge of one and one-half percent (1.5%) of said payment, excluding late
charges, shall be added for each additional month that said payment remains unpaid.

TENANT and LESSOR hereby agree that such late charges represent a fair and reasonable
estimate of the costs that LESSOR will incur by reason of TENANT's late payment.
Acceptance of such late charges {and/or :ny portion of the overdue payment) by LESSOR
shall in no event constitute a waiver of TENANT'S default with respect to such overdue
payment, or prevent LESSOR from exercising any of the other rights and remedies
granted hereunder. : :

12, CONSTRUCTION AND/OR ALTERATION BY TENANT (PMD2.1 N)

No structures, improvements, or facilities other than those listed in Clause 5 (USE)
of this Lease shall be constructed, erected, altered, or made within the Premises
without prior written consent of Director. Any conditions relating to the manner,
method, design and construction of said structures, improvements, or facilities fixed
by the Director shall be conditions hereof as though originally stated herein.

All improvements constructed by TENANT within the Premises shall be constructed in
strict compliance with detailed plans and specifications approved by Director.

13, MATINTENANCE OBLIGATIONS OF TENANT {PME2.1 S)

TENANT shall, to the satisfaction of Director, keep and maintain the Premises and all
improvements of any kind which may be erected, installed or made thereon in good
condition and in substantial repair. It shall be TENANT's responsibility to take all
steps necessary or appropriate to maintain such a standard of condition and repair.

TENANT expressly agrees to maintain the Premises in a safe and clean condition, to the
reasonable satisfaction of Director and in compliance with all applicable laws.

If TENANT fails to maintain or make repairs or replacements as required, Directer
shall notify TENANT in writing of said failure. Should TENANT fail to correct the
situation within three days after receipt of written notice, Director may make the
necessary correction or cause it to be made and the cost therecof, including but not
limited to the cost of labor, materials, and equipment and administration, shall be
paid by TENANT within ten {10) days of receipt of a2 statement of said cost from
Director. Director may, at his option, choose other remedies available herein, or by
law.

14" INSURANCE: .(PME5.1.3 N)

TENANT fully understands that it is extremely important that TENANT shall maintain
insurance acceptable to Réal Estate Director inm full force and effect throughout the
term of this Lease. The policy or policies of insurance maintained by TENANT shall
provide the following limits and coverages:

Coverage Minimum Limit
General Comprehensive Liability 5500, 000
BP:cv/htPCGSASS. WP (4/17/96) ’ " HA5S5D-~26-~17 {Parcel 1)
Lower Newport Bay
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Insurance shall be in force the first day of the term of this Lease.

Each liability insurance policy required by this Lease shall contain the following
three clauses: :

A. "This insurance shall not be cancelled, limited in scope of coverage or
non-renewed until after 30 days written notice has been given to the County
of Orange, General Services ‘Agency/Real Estate, 14 Civic Center Plaza, Santa
Ana, California 52702-4106.

="(;punty ot;Orange, and the. State: 0T . Callfomia are” a&ded as additionel; named:
1-nsureda_g 5 respects act:.v;t:.e.s "of the named insured at or from Premises
lersed from the County of Orange."

c. "It is agreed that any insurance maintained by the County of Orange and the
State of California will apply in excess of, and contribute with, insurance
provided by this policy."

TENANT agrees to maintain insurance necessary to satisfy Real Estate Director that all
provisions of this Lease have been complied with, and to keep such insurance in effect
and to deposit certificates of insurance upon demand with the Real Estate Da.rector
during the ent:.re term of this Lease.

THIS LEASE SHALL AUTOMATICALLY TERMINATE AT THE SAME TIME TENANT'S INSURANCE COVERAGE
IS TERMINATED. IF, WITHIN TEN (10) DAYS AFTER TERMINATION UNDER THIS CLAUSE, TENANT
OBTAINS AND PROVIDES EVIDENCE OF THE REQUIRED INSURANCE COVERAGE ACCEPTABLE TO REAL
ESTATE DIRECTOR, THIS LEASE MAY BE REINSTATED AT THE SOLE DISCRETION OF REAL ESTATE
DIRECTOR. IF REINSTATED, TENANT SHALL PAY FIVE HUNDRED DOLLARS ($500) TO COVER THE
PROCESSING COSTS INCURRED BY REAL ESTATE DIRECTOR.

Real Estate Director shall retain the right at any time to review the coverage, form,
and amount of the insurance required hereby. If, in the opinion of Real Estate
Director, insurance provisions in this lLease do not provide adegquate protection for
LESSOR, Real Estate Director mey require TENANT to obtain insurance sufficient in
coverage, form, and amount to provide adequate protection. Real Estate Director's
requirements shall be reasonable but shall be designed to assure protection from and
against the kind and extent of the risks, with respect to the Premises and allowable
uses thereof, which exist at the time a change in insurance is required.

Real Estate Director shall notify TENANT in writing of changes in the insurance
requirements; and if TENANT does not deliver copies of acceptable insurance policies
with Real Estate Director incorporating such changes within thirty days of receipt of
such notice, this Lease shall be in default without further notice to TENANT, and
LESSOR shall have the sole right to terminate this Lease in addition te other remedies
‘available,

The procuring of such required policy or policies of insurance shall not be construed
to limit TENANT's liability hereunder nor to fulfill the indemnification provisions
and requirements of this Lease.
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T 1s. ASSIGNING, SUBLETTING AND ENCUMBERING (N)

2 A. Assignment
3 TENANT shall not transfer interest in this Lease without the prior written
- approval of the Director except as provided in paragraph C below of this
4 : Clause. As a condition of the Director's approval, TENANT shall notify the
Director of the identity of the proposed TENANT and provide a copy of
5 ' documentation of the transfer of interest,
6 Approval shall not be withheld or delayed provided said transfer of interest
occurs concurrently with the transfer of ownership of the adjacent and
7 contiguous residential property and the proposed transfer of interest is to
5 the Grantee of such residential property.
In the svent TENANT has provided Director proper notice, as set forth in
8 . Clause 17 {NOTICES), of transfer of its interest in this Lease, and Director
- has not responded to TENANT within sixty (60) days of receipt of such notice,
_10 © - Director's approval of said transfer shall be deemed granted provided copies

. of documentation of said transfer have been received by the Director as set
11 forth in this Clause.

12 Upon written approval of transfer of its interest, TENANT is released of any
" obligations of this Lease, pzjovided no default of the terms of this Lease
13 exists including payment of 2ll rent due to LESSOR &s set forth in Clause 7
14 " (RENT} and Clause 11 (CHARGE FOR LATE PAYMENT).
Failure to obtain Director's approval or deeméd approval of transfer of
13). 1nter=-st shall render such transfer void.
16 Occupancy of the Premises by a prospective transferee or assignee without

approval of the transfer or assignment by the Director shall constitute a
17 . breach of this Lease.

C ok .

18 Any document used for the purpose of transfer or assignment of the Premises
or any part thereof, shall not be inconsistent with the provisions of this
A19 Lease and in the event of any such inconsistency, the provisions of this
Lease shall control.
20
B. - Subletting
21 .
Prior approval of the Director shall be required for TENANT to enter into
22, subleases with those residents whose properties adjoin the Premises. All
subleases shall be between TENANT and sublessee; the entry into sub-subleases
23 is prohibited and shall constitute a breach of this Lease.
24 €. Encumbrances
25 TENANT shall not pledge, hypothecate, mortgage or encumber its interest in
28 this Lease except to convey 2 security interest to z lender whose loan is

L ~also secured by the residential property which is ac-”=-~ent and contiguous
" with the premises. The prior written consent of th: sroP shall not be
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required for transfer of LESSEE's interest in the Lease to or from any such

lender subject to the following covenants and conditions:

1. Said loan and all rights acgquired thereunder shall be subject to each
and all of the covenants, conditions and restrictions set forth in this
Lease and to all rights and interests of LESSOR hereinunder.

2. In the event of any conflict between the provisions of this Lease and

the provisions of any loan document, the provisions of this Lease shall
control.

3. In the event any such lender subsequently acquires TENANT's interest in
this Lease as a result of a foreclosure of its security interest, or an
assignment in lien thereof, such lender shall remain liable for the
payment of rent and performance of all other terms, covenants and
conditions hereunder only until lender assigns its interest in this
Lease.

16. STATE LANDS COMMISSION LEASING POLICY

LESSOR and TEMANT acknowledge that the consideration for this Lease and any other
terms and conditions provided in this Lease do not necessarily reflect the leasing
policy of the State Lands Commission. The method for determining rent provided in
this Lease shall not be used for the purpose of establishing rent in any future
agreements involving filled or unfilled tide or submerged land.

17, NOTICES (PMF8.1 S)

All notices pursuant to this Lease shall be addressed as set forth below or as either
party may hereafter designate by written notice and shall be sent through the United
States mail in the State of California, duly registered or certified, return receipt
requested, with postage prepaid. 1If any notice is sent by registered or certified
mail as aforesaid, the same shall be deemed to have been served or delivered
twenty~four ({24) hours after mailing thereof as above provided. Notwithstanding the -
above, LESSOR may also provide notices to TENANT by personal delivery or by regular
mail and any such notice so given shall be deemed to have been given upon receipt,

LESSOR TENANT

County of Orange William G. Simon
Environmental Management Agency Alice M. Simon’ T
Director, Harbors, Beaches and Parks 18 Harbor Island

300 N. Flower S5t. Newport Beach, CA 952660
~ Santa Ana, CA 92702-4048

and

County of Orange
Director, GSA/Real Estate
14 Civic Center PBlaza
Santa Ana, CA 392702
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18. MEMORANDUM OF LEARSE (N)

In order to impart constructive notice of TENANT's obligations under the terms of this -

Lease, TENMNT shall cause any prospective transferee or assignee to sign the
*Memorandum of Lease”, in a form as shown on "Exhibit B®, attached hereto and made 2
part hereof, and have the signature notarized. The signed and notarized Memorandum of
Lease shall be submitted to the Director as part of the documentation of the transfer
of interest as set forth in Clause 15 (ASSIGNING, SUBLETTING AND ENCUMBERING).

LESSOR shall proﬁide access to and/or a copy of the Lease to TENANT and successors
upon request to the following office:

County of Orange
Director
GSA/Real Estate
14 Civic Center Plaza
Santa Ana, CA 52702 _ . -
18. ATTACHMENTS TO I._.E.ASE (MF9.1 §)
This Lease includes the following, which are attached hereto and made a part hereof:
GENER2AL CONDITIONS~~- (21 Clauses)
EXHIBIT A (Location Map)
EXHIBIT B (Memorandum of Lease)
//
//

/!

il
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IN WITNESS WHEREOF, the parties have executed this Lease the day and year first above
written.

TENANT
William G. Simon and Alice Marie Simon,

Trustees, The Simon Living Trust;
UDT Restated B/13/93

By”‘\iﬁl&um émﬂ

APPROVED AS TO FORM:
County Coupsel

RECOMMENDED FOR APPROVAL:

General Services Agency
Real Estate

(b Vke

SIGNED AND CERTIFIED THAT A COPY OF LESSOR
THIS DOCUMENT HAS BEEN DELIVERED TO . COUNTY\OF ORAN
THE CHAIRMAN OF THE BOARD

YWC%@\“

KATHLEEN E. GOODNO MAY [} 19°% n, Board of Supervisors

Acting Clerk of the Board of Supervisors . oo
of the County of Orange
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General Conditions

(4 pages)

Clauses Numbe:-and Name

Time

Lease Organizatien

.- Permits and Licenses

Amendments

Unlawful Use

Inspection

Hold Harmless

Taxes and Assessments

Successors in Interest
Circumstances Which Excuse Performance
Partial Invalidity

Utilities

Waiver of Rights

Default in Terms of Lease by Tenant
Reservations to Lessor

Holding Over

Condition of Demised Premises Upon Termination

Disposition of Abandoned Property

Quitclaim of Tenant's Interest Upon Termination

Lessor's Right to Re-enter

Removal of Improvements
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I. GENERAL CONDITIONS

1. TIME (PMGl.2 S)
Time is of the essence of this Lease.
2. LEASE ORGANIZATION (PMG5.2 S)

The various headings and numbers herein, the grouping of provisions of this Lease into
separate clauses and paragraphs, and the organization hereof, are for the purpose of
convenience only and shall not be considered otherwise.

3. PERMITS AND LICENSES (PMG3.1 5)

TENANT shall be required to obtain any and all approvals, permits, and/or licenses
which may be required in connection with the operation of the Demised Premises as set
out herein. No permit, approval, or consent given by LESSOR, in its governmental
capacity, shall affect or limit TENANT'S obligations hereunder, nor shall any
approvals or consents given by LESSOR as a party to this Lease, be deemed approval as
to compliance or conformance with applicable governmental codes, laws, rules, or
regulations. '

4. AMENDMENTS (PMGE.2 S)

This Lease sets forth all of the agreements and understandings of the parties with
regard to its subject matter and any modification must be written and properly
executed by both parties.

5. UNLAWFUL USE (PMG7.2 S)

TENANT agrees no improvements shall be erected, placed upon, operated, nor maintained
within the Premises, nor any business conducted or carried on therein or therefrom in
violation of the terms of this Lease, or of any regulation, order of law, statute,
bylaw, or ordinance of a governmmental agency having jurisdiction.

6. INSPECTION (PMGS.2 )

LESSOR or its authorized representative shall have the right at all reasonable times
to inspect the Premises to determine if the provisions of this Lease are
being complied with., .

7. HOLD HARMLESS (PMG10.2 Nj

TENANT 'héfe*by waives all claims and recourse against LESSOR and the State of
California including the right of contribution for loss or damage of persons or
property arising from, growing out of or in any way connected with or related to this
agreement except claims arising from the concurrent active or sole negligence of the
State of California or LESSOR, or their officers, agents, and employees.

TENANT hereby agrees to indemnify, hold harmless and dzfznd the State of California
&n¢ LESSOR and their officers, agents, and employees, i=rc any and all claims,

B[ Ei:/nCPCGSASY.WP (4/17/96) . HRr55D-26-17 (Parcel 1)
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loss, demsands, damages, cost, expenses or liability costs arising out of the operation
or maintenance of the property described herein except for liability arising out of
the concurrent active or sole negligence of the State of California and/or LESSOR,
their officers, agents, or employees. In the event the State of California and/or
LESSOR is named as co-defendant, TENANT shall notify LESSOR of such fact and shall

of California and/or LESSOR undertakes to represent itself as co~defendant in such
lagal action, in which event TENANT shall pay to the State of California and/or LESSOR
its litigation costs, expenses, and attorney's fees. In the event judgment is entered
against the State of California and/or LESSOR and TENANT because of the concurrent
active negligence of the State of California and/or LESSOR and TENANT, their officers,
agents, or employees, an apportionment of liability to pay such judgment shall be made
by a court of competent jurisdiction. Neither party shall request a jury
apportionment. '

LESSOR agrees to indemnify and hold harmless 'i‘ENANT, its officers, agents and
employees against any and all claims, loss, demands, damages, costs, expenses or
liability arising from, growing out of or in any way connected with or related to this
agreement and arising out of the concurrent active or sole negligence of the LESSOR or
its officer's, agents or employees.

8. »TAXES“AND ASSESSMENTS {PMG11.2 N)

This lease may create a possessory interest which is subject to the payment of taxes
levied on such interest. It is understood and agrezed that all taxes and assessments
{including but not limited to said possessory interest tax) which become due and
payable upon the Premises shall be the -full respofnisibility.of. TENANT,.and TENANT shall
cause said taxes and assessments to be pa:.d promptly

5., SUCCESSORS IN INTEREST (PMGl2.2)

Unless otherwise provided in this Lease, the terms, covenants, and conditions
contained herein shall apply to and bind the heirs, successors, executors,
administrators, and assigns of all the parties hereto, all of whom shall be jolntly
and severally liable hereunder.

10. CIRCUMSTANCES WHICH EXCUSE PERFORMANCE (PMG13.2 3)

If either party hereto shall be delayed or prevented from the performance of any act
required hereunder by reason of acts of ,God, restrictive governmental laws or
regulations, or other cause without fault and beyond the control of the party.
obligated {(financial inability excepted), performance of such act shall be excused for
the period of the delay and the period for the performance of any such act shall be
extended for a period equivalent to the period of such delay. However, nothing in
this clause shall excuse TENANT from the prompt payment of any rental or other charge
recquired of TERANT except as may be expressly provided elsewhere in this Lease,

11. PARTIAL INVALIDITY (PMGl14.2 S)

If any term, covenant, condition, or provision of this lease is held by a court of
competent jurisdiction to be invalid, void, or unenforceable, the remainder of the
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provisions hereof shall remain in full force and effect and shall in no way be
affected, impaired, or invalidated thereby.

12. UTILITIES .[PME1.1 §)

TENANT shall be responsible for and pay, prior to the delinquent date, all charges for
utilities supphed to the premises.

13. WAIVER OF RIGHTS (PMG1l5.2 S}

The failure of LESSOR or TENANT to insist upon strict performance of any of the terms,
covenants, or conditions of this Lease shall not be deemed a waiver of any right or
remedy that LESSOR or TENANT may have, and shall not be deemed a waiver of the right
to require strict performance of all the terms, covenants, and conditions of the
Lease. '

14. DEFAULT IN TERMS OF THE LEASE BY TENANT (PMG16.2 N)

Should TENANT default in the performance of any covenant, condition, or agreement
contained in this Lease and such default is not corrected within a reasonable time {as
determined by LESSOR) after TENANT receives written notice of default from LESSOR,
LESSOR may terminate this Lease. All rights of TENANT and those who c¢claim under
TENANT, stemming from this Lease, shall end at the time of such termination.

15. RESERVATIONS TO LESSOR (PMG1B.2 S)

The Premises are accepted as is and where is by TENANT subject to any and all existing
easements and encumbrances. LESSOR reserves the right to install, lay, construct,
maintain, repair, and operate such sanitary sewers, drains, storm water sewers, '
pipelines, manholes, and connections; water, oil, and gas pipelines; telephone and
telegraph power lines; and-the appliances and appurtenances necessary or convenient in
connection therewith, in, over, upon, through, across, and along the Premises or any
part thereof as may be necessary to serve the Premises, and to enter the Premises for
any and all such purposes. LESSCR also reserves the right to grant franchises,
easements, rights of way, and permits in, over, upon, through, across, and along any
and all portions of the Premises as may be necessary to serve the Premises,

"LESSOR agrees that rights granted to third parties by reason of this clause shall
contain provisions that the surface of the land shall be restored as nearly as
practicable to its original condition upon the completion of any construction.

LESSOR further agrees that should the exercise of these rights temporarily interfere
with the use of any or all of the Premises by TENANT, the rental shall be reduced in
proportion to the interference with TENANT's use of the Premises.

16. HOLDING OVER (PMGl1S.2 S)

In the event TENANT shall continuve in possession of the Premises after the term of
this Lease, such possession shall not be considered a renewal of this Lease but a
tenancy from month to month and shall be governed by the conditions and covenants
contained in this Lease.
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17. CONDITION OF DEMISED PREMISES UPON TERMINATION (PMGZ0.2 S).

Except as otherwise agreed to herein, upon termination of this Lease, TENANT shall
redeliver possession of said Premises to LESSOR in substantially the same condition
that existed immediately prior to TENANT'S 2ntry thereon, reasonable wear and tear,
flood, earthguakes, war, and any act of war, excepted.

18. DISPOSITION OF ABANDONED PERSONAL PROPERTY (PMG2l.2 S§)

I1f TENANT abandons the Premises or is dispossessed thereof by process of law or
otherwise, title to' any personal property belonging to TENANT and left on the
Premises 15 days after such abandonment or dispossession shall be deamed to have been
transferred to LESSOR. LESSOR shall have the right to remove and to dispose of such
property without liability therefor to TENANT or to any person claiming under TENANT,
and shall have no need to account therefor.

19, QUITCLAIM OF TENANT'S INTEREST UPON TERMINATION (PMG22.2 S)

Opon termination of this Lease for any reason, including but not limited to
termination because of default by TENANT, TENANT -shall execute, acknowledge, and
deliver to LESSOR within 30 days after- receipt of written demand therefor, a good and
sufficient deed whereby all right, title, and interest of TENANT in the Premises is
quitclaimed to LESSOR. Should TENANT fail or refuse to deliver the required deed to
LESSOR, LESSOR may prepare and record a notice reciting the failure of TENANT to
execute, acknowledge. and deliver such deed and said notice shall be conclusive
evidence of the termination or this Lease and of 8ll right of TENANT or those claiming
under TENANT in and to the Premises.

20. LESSOR'S RIGHT TO RE-ENTER (PMG23.2 S)

TENANT agrees to yield and peaceably deliver possession of the Premises to LESSOR on
the date of termination of this lLease, whatsoever the reason for such termination.
Upon giving written notice of termination to TENANT, LESSOR shall have the right to
re~enter and take possession of the Premises on the date such termination becomes
effective without further notice of any kind and without institution of summary or
regular legal proceedings. Termination of the Lease and re-entry of the Premises by
LESSOR shall in no way alter or diminish any cbligation of TENANT under the lease
terms and shall not constifute an acceptance or surrender.

TENANT waives any and all right of redemption under any existing or future law or
statute in the event of eviction from or dispossession of the Premises for any lawful
reason or in the event LESSOR re-enters and takes possession of the premises in a
lawful manner.

21. REMOVAL OF IMPROVEMENTS (PMD6.1 N)
All improvements constructed or placed within the Premises by TENANT must, upon

completion, be free and clear of all liens, claims, or liability for labor or .
material. LESSOR retains the right to reguire TEMANT, at TENANT's cost, to remove all

TENANT improvements located on the Premises at the expiration .. termination of this
Lease. ) .
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Chicago Title Company

Commercial/Industrial Division,
2365 Northside Drive, Suite 500, San Diego, CA 92108 (619) 521-3400 -

Title Department: Title Department:
Chicago Title Company Chicago Title Company
Attn: Katherine Leicht Atm: Janine Hudson

Email: Katherine.Leicht@ectt.com Email: Janine hudson@ctt.com
Phone: (619)521-3493 Phone: (619) 230-6366

Fax: (619) 521-3691
Order No.: 930019082-U23

PRELIMINARY REPORT

Property Address: 18 Harbor Island
Newport Beach, CA

Dated as of: February 9, 2010 at 7:30 am

In response to the application for a policy of title insurance referenced herein, Chicago Title Company
hereby reports that it is prepared to issue, or cause to be issued, as of the date hereof, a policy or policies
of Title Insurance describing the land and the estate or interest therein hereinafter set forth, insuring
against loss which may be sustained by reason of any defect, lien or encumbrance not shown or referred
to as an Exception herein or not excluded from coverage pursuant to the printed Schedules, Conditions
and Stipulations or Conditions of said Policy forms.

The printed Exceptions and Exclusion from the coverage and Limitations on Covered Risks of said Policy
or Policies are set forth in Attachment One. The policy to be issued may contain an arbitration clause.
When the Amount of Insurance is less than that set forth in the arbitration clause, all arbitrable matters
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the
parties. Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner’s Policies of Title
Insurance which establish a Deductible Amount and a Maximum Dollar Limit of Liability for certain
coverages are also set forth in Attachment One. Copies of the policy forms should be read. They are
available from the office which issued this report.

This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the
issuance of a policy of title insurance and no liability is assumed hereby. If it is desired that liability be
assumed prior to the issuance of a policy of title insurance, a Binder or Commitment should be requested.

The policy(s) of title insurance to be issued hereunder will be policy(s) of Chicago Title Insurance Company

Please read the exceptions shown or referred to herein and the exceptions and exclusions set forth in
Attachment One of this report carefully. The exceptions and exclusions are meant to provide you with
notice of matters which are not covered under the terms of the title insurance policy and should be
carefully considered.

It is important to note that this preliminary report is not a written representation as te the condition of
title and may not list all liens, defects, and encumbrances affecting title to the land,

CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY

CLTA Preliminary Report Form- Modified (11-17-06)
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Order No.: 930019082-U23

SCHEDULE A

1. The estate or interest in the land hereinafter described or referred to covered by this report is:

A fee as to Parcel 1 & an easement more fully described below as to Parcel 2 a Leasehold Estate
created by that certain lease dated May 1, 1996, executed by County of Orange, Lessor, & by
Robert J. Mcnulty, as lessee, for a term of 41 years commencing May 1, 1996, recorded April 1,
1999 as Instrument No. 19990240772, & that certain lease recorded July 16, 2001 as Instrument
No. 20010476486, both of Official Records, upon the terms, covenants, and conditions provided in
an unrecorded lease therein referred to.

Assignment of the lessee's interest under said lease.

Assignor: Robert J. Mcnulty, an unmarried man assignee: Daks LLC, a California limited liability
company recorded: July 16. 2001 as Instrument No. 20010476483, Official Records

(as to Parcel 3)

2. Title to said estate or interest at the date hereof is vested in:

Daks LLC, a California limited liability company, subject to proceedings pending in the
Bankruptcy Court where a petition for relief was filed

Name of Debtor: Daks LLC, a California limited liability company
Date of Filing: July 9, 2007

U.S. District Court: Central

Case No.: 07-12044

3.  The land referred to in this report is situated in the State of California, County of Orange and is
described in the Legal Description, attached hereto:

END OF SCHEDULE A

CLTA Preliminary Report Form - Modified (11-17-06)
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Order No.: 930019082-U23

LEGAL DESCRIPTION

PARCEL 1:

PARCEL 1, IN THE CITY OF NEWPORT BEACH, COUNTY OF ORANGE, STATE OF
CALIFORNIA, AS SHOWN ON PARCEL MAP NO. 83-711. FILED IN BOOK 182, PAGES 43 AND
44 OF PARCEL MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY.

PARCEL 2:

A NON-EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS OVER AND ACROSS THE
PRIVATE ROADWAYS AS SHOWN ON THE MAP OF TRACT NO. 802, RECORDED IN BOOK 24
PAGE 7, MISCELLANEOUS MAPS, RECORDS OF ORANGE COUNTY, CALIFORNIA.

PARCEL 3:

ALL OF THAT CERTAIN LAND SITUATED IN SECTION 34, FRACTIONAL TOWNSHIP 6
SOUTH, RANGE 10 WEST, SAN BERNARDINO MERIDIAN, IN THE CITY OF NEWPORT
BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA, BOUNDED SOUTHEASTERLY BY
THE NORTH & WEST LINES OF PARCEL 1 AS SHWON ON PARCEL MAP NO. 83-711 FILED IN
BOOK 182, PAGES 43 & 44 OF PARCEL MAPS, IN THE OFFICE OF THE COUNTY RECORDER
OF SAID COUNTY; BOUNDED ON THE SOUTHERLY SIDE BY THE WESTERLY
PROLONGATION OF THE SOUTHERLY LINE OF SAID PARCEL 1; BOUNDED ON THE
WESTERLY SIDE BY THAT PORTION OF THE BULKHEAD LINE EXTENDING FROM U.S.
BULKHEAD STATION NO. 145 TO U.S. BULKHEAD STATION NO. 138, AS SAID BULKHEAD
LINE AND BULKHEAD STATIONS ARE LAID OUT AND SHOWN ON A MAP OF HARBOR
LINES, NEWPORT BAY HARBOR, CALIFORNIA, FILE NO. 972/1-3, SHOWING HARBOR LINES
APPROVED BY THE DEPARTMENT OF THE ARMY ON FEBRUARY 15, 1951, SAID MAP
BEING ON FILE IN FILE INDEX #6877 IN THE OFFICE OF THE ORANGE COUNTY
SURVEYOR; BOUNDED ON THE NORTHERLY SIDE BY THAT PORTION OF THE BULKHEAD
LINE EXTENDING FROM U.S. BULKHEAD STATION NO. 138 TO U.S. BULKHEAD STATION
NO. 139, AS LAID OUT AND SHOWN ON SAID NEWPORT BAY HARBOR MAP; AND
BOUNDED ON THE EASTERLY SIDE BY THE NORTHERLY PROLONGATION OF THE
WESTERLY LINE OF LOT A OF TRACT NO. 802, AS SHOWN ON A MAP THEREOF FILED IN
BOOK 24, PAGE 7 MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF
SAID COUNTY.

EXCEPT THAT PORITON THEREOF BOUNDED WESTERLY BY SAID BULKHEAD LINE
EXTENDING FROM U.S. BULKHEAD STATION NO. 145 TO U.S. BULKHEAD STATION NO.
138; BOUNDED NORTHERLY BY SAID BULKHEAD LINE EXTENDING ROM U.S. BULKHEAD
STATION NO. 138 TO U.S. BULKHEAD STATION 139: & BOUNDED SOUTHEASTERLY BY
THE ARC OF A CURVE HAVING A RADIUS OF 40.00 FEET, SAID CURVE BEING CONCAVE
SOUTHEASTERLY AND TANGENT TO BOTH THE BULKHEAD LINE SEGMENTS DESCRIBED
ABOVE.

APN: 050-230-42

END OF LEGAL DESCRIPTION

CLTA Preliminary Report Form - Modified (11-17-06)
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SCHEDULE B

At the date hereof, items to be considered and exceptions to coverage in addition to the printed
Exceptions and Exclusions in said policy form would be as follows:

1. Property taxes, including any assessments collected with taxes, for the fiscal year 2010 - 2011 that
are a lien not yet due.

2. Property taxes, including any assessments collected with taxes, for the fiscal year 2009 - 2010

1* Installment: $83,498.53 (Not Paid-Delinquent)

Penalty: $8,349.85 (Due after December 10)

2™ Instaliment: $83,498.53

Penalty and Cost: $8,372.85 (Due after April 10) ﬁ

Homeowners Exemption; $None

Code Area: 07001 q¢1- 40
TEL

Assessors Parcel Number: 050-230-42

3. Said property has been declared tax defaulted for non-payment of delinquent taxes for fiscal year
2007 - 2008 (and subsequent years, if any)

Amount To Redeem: $311,262.64
If Paid By: $February 28, 2010 -

If payment is to be made through this title order, in order to insure that payment is received by the
Tax Collector in a timely manner, good funds must be in possession of this company at least 3
business days prior to the above date.

4.  The lien of supplemental or escaped assessments of property taxes, if any, made pursuant to the
provisions of Part 0.5, Chapter 3.5 or Part 2, Chapter 3, Articles 3 and 4 respectively (commencing
with Section 75) of the Revenue and Taxation Code of the State of California as a result of the
transfer of title to the vestee named in Schedule A; or as a result of changes in ownership or new
construction occurring prior to date of policy.

5. Rights and easements for commerce, navigation and fishery, affecting that portion of said land
within the waters of Newport Bay.

6.  Any adverse claim based upon the assertion that some portion of said land is tide or submerged
lands, or has been created by artificial means or has accreted to such portion so created.

7. Any rights, interest, or easements in favor of the public, which exists or is claimed to exist over a
portion of said land which presently is, or has ever in the past, been covered by water.

8.  Easements in, over and across the 30 foot private roadways (including 7 foot easements for sewer
and public utilities) and the 15 foot and 5 foot private walkway easements, as shown on the map of
Tract No. 802 as per rnap recorded in Book 24, page 7 of Miscellaneous Maps, in the office of the
county recorder of said county, and as reserved in deeds of record.

CLTA Preliminary Report Form - Modified (11-17-06)
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SCHEDULE B

(continued)

9.  Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or
restriction is controlled or permitted by any applicable federal or state law, any covenants or
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in
the document

Recorded: June 21, 1938 in Book 942, page 341 of Official Records

Note: Section 12956.1 of the government code provides the following: “If this document contains
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status,
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or
ancestry, that restriction violates state and federal fair housing laws and is void, and may be
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and
federal law on the age of occupants in senior housing or housing for older persons shall not be
construed as restrictions based on familial status.”

Note: If you should request a copy of the document referred to above, California Law requires that
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent,
or association that provides a copy of a declaration, governing document, or deed to any person
shall place a cover Page over, or stamp on the first Page of the previously recorded document or
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions.

Modification(s) of said covenants, conditions and restrictions
Recorded: December 22, 1949 in Book 1944, page 124 of Official Records

"All such covenants, conditions and restrictions contained therein have been terminated except for
the covenants, conditions and restrictions appearing in subparagraphs (g) and (h) thereof™.

An instrument executed by harbor island community association, a California corporation, recorded
April 27, 1956, in book 3490, page 519, Official Records, quitclaimed to the record owner:

"All right, title and interest of the association in and to said lot 18 acquired and now held by reason
of any breach of the above referred to set-back condition, and the association hereby releases,
waives and quitclaims all reversionary rights and rights of forfeiture and reentry which it now has
resulting from any breach of said condition or from the continuance of any breach of such
condition. The effect of this instrument being limited to releasing and quitclaiming any and all
rights of the association accrued or hereafter accruing solely with respect to any breach of said set-
back condition.”

10.  Any lien or charge that may be assessed against said land, for establishing underground conduit
systems, as set forth in an instrument by and between the owners of lots in said tract and Harbor
Island Community Assn., recorded June 28, 1958 in Book 4330, page 307 of Official Records.

11.  An easement for the purpose shown below and rights incidental thereto as set forth in a document.

Granted To: Southern California Edison Company
Purpose: public utilities
CLTA Preliminary Report Form - Modified (11-17-06)
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SCHEDULE B
(continued)
Recorded: in Book 4336, page 546 of Official Records
Affects: A portion of said land lying within a strip of land 30 feet in width

shown as “private roadways”, on the map of said tract No. 802

12.  An easement for the purpose shown below and rights incidental thereto as set forth in a document.

Granted To: Pacific Telephone and Telegraph Company

Purpose: public utilities, ingress, egress

Recorded: in Book 4397, page 154 of Official Records

Affects: a portion of said land lying within a strip of land 30 feet in width

shown as “private roadways” on the map of said Tract No. 802

13. An agreement to provide a main telephone conduit system and telephone service to said land,
executed by the then record owner of said land and the Pacific Telephone and Telegraph Company,
recorded in Book 4539, page 393, Official Records.

14. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or
restriction is controlled or permitted by any applicable federal or state law, any covenants or
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in
the document

Recorded: November 3. 1983 as Instrument No. 83-486813 of Official Records

Note: Section 12956.1 of the government code provides the following: “If this document contains
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status,
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or
ancestry, that restriction violates state and federal fair housing laws and is void, and may be
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and
federal law on the age of occupants in senior housing or housing for older persons shall not be
construed as restrictions based on familial status.”

Note: If you should request a copy of the document referred to above, California Law requires that
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent,
or association that provides a copy of a declaration, governing document, or deed to any person
shall place a cover Page over, or stamp on the first Page of the previously recorded document or
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions.

15. Covenants, conditions and restrictions (“but omitting, except to the extent that said covenant or
restriction is controlled or permitted by any applicable federal or state law, any covenants or
restrictions, if any, based upon race, color, religion, sex, sexual orientation, familial status, marital
status, disability, medical condition, national origin, source of income, or ancestry” as set forth in
the document

Recorded: September 17, 1984 as Instrument No. 84-384406 and re-recorded
September 17, 1984 as Instrument No. 84-4324535, both of Official
Records ’
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SCHEDULE B
(continued)

Note: Section 12956.1 of the government code provides the following: “If this document contains
any restriction based on race, color, religion, sex, sexual orientation, familial status, marital status,
disability, national origin, source of income as defined in subdivision (p) of Section 12955, or
ancestry, that restriction violates state and federal fair housing laws and is void, and may be
removed pursuant to section 12956.2 of the Government Code. Lawful restrictions under state and
federal law on the age of occupants in senior housing or housing for older persons shall not be
construed as restrictions based on familial status.”

Note: If you should request a copy of the document referred to above, California Law requires that
a county recorder, title insurance company, escrow company, real Estate broker, real Estate agent,
or association that provides a copy of a declaration, governing document, or deed to any person
shall place a cover Page over, or stamp on the first Page of the previously recorded document or
documents a statement, in at least 14-point boldface type, relating to unlawful restrictions.

Modification(s) of said covenants, conditions and restrictions

Recorded: March 25, 1988 as Instrument No. 88-136378 of Official Records

16. An easement for the purpose shown below and rights incidental thereto as set forth in a document.

Granted To: Southern California Edison Company

Purpose: public utilities

Recorded: May 12, 1987 as Instrument No. 87-266771 of Official Records
Affects: the Easterly 12 feet of the Southerly 16 feet of said land

17. A document entitled "Right of First Refusal to Purchase Property" on the terms and conditions
contained therein, Recorded January 9. 1991, as Instrument No. 91-0111835, Official Records.

The effect of an "Interspousal Transfer Deed" dated June 15, 1993 executed by Julia A. Carver in

favor of Leroy L. Carver III, as his sole and separate property, recorded July 19, 1993, as
Instrument No. 93-0478473, Official Records.

First amendment to right of first refusal to purchase property dated January 8, 1991, subordination
and settlement agreement and request for notice dated as of May 20, 1993 and recorded March 11
1994, as Instrument No. 94-0174642, Official Records.

A document entitled "Subordination Agreement ", dated July 27, 2001 executed by Daks, LLC, a
California limited liability company and Elizabeth C. Adams, not personally but solely as trustee of
Carver Trust No. 1 created pursuant to a trust agreement dated September 22, 1988, and Leroy L.
Carver, IIl, a married man, subject to all the terms, provisions and conditions therein contained,
recorded August 1, 2001, as Instrument No. 2001-0527208, Official Records.

18. The terms, provisions and conditions of that certain "Judgement, Pursuant to Stipulation” filed in
the Orange County Superior Court, case no. 661446, on June 18, 1993, in the matter of 18 harbor
island corporation, a California corporation vs Leroy L. Carver III, Elizabeth C. Adams,
individually and as trustee of Carver Trust No. 1, a certified copy of which was recorded March 11
1994, as Instrument No. 94-0174641, Official Records

CLTA Preliminary Report Form - Modified (11-17-06)
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SCHEDULE B

(continued)

A claim of lien in favor of the County of Orange and/or the City of Newport Beach, for Pier
Permits, as disclosed to this company in writing.

A Deed of Trust to secure an indebtedness in the original amount shown below.

Amount: $6,000,000.00

Dated: March 19, 2002

Trustor: Daks, LLC, a California limited liability company

Trustee: Seaside Financial Corporation

Beneficiary: First Federal Bank of California, a federally chartered savings bank
Loan Number: 00049353416

Recorded: March 27, 2002 as Instrument No. 2002-0255362 of Official Records

A Notice of Default under the terms of the Deed of Trust

Executed By: Seaside Financial Corporation, by T. D. Service Company as agent
for the Trustee by Servicelink, as agent for T. D. Service Company

Recorded: June 25, 2007 as Instrument No. 2007-000402712 of Official
Records

A pending court action as disclosed by a recorded notice.

Plaintiff: Debra A. Simon

Defendant; Amold H. Simon

County: Orange

Court: Superior

Case No.: 04D000159

Nature of Action: Said action affects the title to the following real property located in

orange county as hereinafter described; that the object of said action
is to obtain a decree of the court dissolving the marriage between the
petitioner and respondent and dividing their community property,
and the real property hereinafter described is claimed and contended
to be community property of the parties in which the petitioner has
an interest

Recorded: January 12. 2004 as Instrument No. 2004-00022182 of Official
Records

Reference is hereby made to said document for full particulars.

First Amendment to Stipulation re Management of Equity Interest in Daks, LLC and Appointment
of Assister; order thereon in Case No. 04D000159 as disclosed by Order granting Debtor in
possession’s motion to approve First Amendment to Stipulation re Management of Equity Interest
in Daks, LLC and Appointment of Assister in Bankruptcy Case No. 8:07-bk-12044 RK recorded
October 14, 2009 as Instrument No. 2009-000560671 of Official Records.

Notice of Delinquent Assessments and Lien therefore payable to the Homeowners® Association
pursuant to the Declaration herein above referred to under exception number 14.

CLTA Preliminary Report Form - Modified {11-17-06)
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SCHEDULE B
(continued)
Amount: $3,667.95
Recorded: November 29, 2007 as Instrument No. 2007-000705956 of Official
Records

A Deed of Trust to secure an indebtedness in the original amount shown below.

Amount; $2,800,000.00

Dated: August 3, 2009

Trustor: Daks, LLC, a California limited liability company

Trustee: Chicago Title Company, a California corporation

Beneficiary: YSA, LLC, a California limited liability company

Loan Number: Not shown

Recorded: Aupust 3, 2009 as Instrument No. 2009-000416926 of Official
Records

A Lien for Unsecured Property Taxes filed by the Tax Collector of the County shown, for the
amount set forth, and any other amounts due

County: Orange

Fiscal Year; 2008

Taxpayer: Daks, LLC

County Identification No.:  08-4462560

Amount: $3,148.62

Recorded: November 5, 2008 as Instrument No. 2008-513000 of Official
Records

A Lien for Unsecured Property Taxes filed by the Tax Collector of the County shown, for the
amount set forth, and any other amounts due

County: Orange

Fiscal Year: 2009

Taxpayer: Daks, LLC

County Identification No.: 627038

Amount: $3,165.12

Recorded: October_13, 2009 as Instrument No. 2009-00546444 of Official
: Records

A document subject to all the terms, provisions and conditions therein contained.

Entitled: Notice of Legal Proceedings and Judicial Lien
Recorded: October_23, 2009 as Instrument No. 2009-0578730 of Official
Records

Reference is hereby made to said document for full particulars.

Matters which may be disclosed by an inspection and/or by a correct ALTA/ACSM Land Title
Survey of said land that is satisfactory to this Company, and/or by inquiry of the parties in
possession thereof.
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SCHEDULE B

(continued)

This office must be notified at least 7 business days prior to the scheduled closing in order to
arrange for an inspection of the land; upon completion of this inspection you will be notified of the
removal of specific coverage exceptions and/or additional exceptions to coverage.

28.  Any rights of parties in possession of said land, based on any unrecorded lease, or leases.

This Company will require a full copy of any unrecorded lease, together with all supplements,
assignments, and amendments for review.

END OF SCHEDULE B
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INFORMATIONAL NOTES

Note No. 1: The policy of title insurance will include an arbitration provision. The Company or the
insured may demand arbitration. Arbitrable matters may include, but are not limited to, any
controversy or claim between the Company and the insured arising out of or relating to this policy,
any service of the Company in connection with its issuance or the breach of a policy provision or
other obligation. Please ask your escrow or title officer for a sample copy of the policy to be issued
if you wish to review the arbitration provisions and any other provisions pertaining to your Title
Insurance coverage.

Note No. 2: The policy to be issued may contain an arbitration clause. When the Amount of
Insurance is less than the amount, if any, set forth in the arbitration clause, all arbitrable matters
shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the
parties.

Note No. 3: Your open order request indicates that a Limited Liability Company will be acquiring,
encumbering or conveying real property in your transaction. Under the provisions of “the
California Limited Liability Act, effective September 30, 1994” the following will be required:

1. A copy of the Articles of Organization (and all amendments, if any) that has been filed with
the Secretary of State.

2. The requirement that this Company be provided with a copy of the Operation Agreement.
The copy provided must be certified by the appropriate manager or member that it is a copy
of the current operating agreement.

3. If the Limited Liability Company is member-managed then this Company must be provided
with a current list of the member names.

Note No. 4: Before issuing any policy of title insurance, this Company will require that a full copy
of any Unrecorded Lease referred to herein be fumished to this Company, together with all
Supplements, Assignments and Amendments,

GP

CLTA Preliminary Report Form - Modified (11-17-06)

Page 11

1
123



Case 8:07-bk-12044-RK Doc 237 Filed 04/28/10 Entered 04/28/10 17:24:55 Desc
Main Document  Page 132 of 155

Order No.: $30019082-U23

INFORMATIONAL NOTES

(continued)

ATTACHMENT ONE

PRIVACY STATEMENT

IMPORTANT INFORMATION:

For those of you receiving this report by electronic delivery the Privacy Statement and Exclusions
From Coverage are linked to this report. Please review this information by selecting the link. For
those of you who are receiving a hard copy of this report, a copy of this information has been
submitted for your review.
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CHICAGO TITLE INSURANCE COMPANY

Fidelity National Financial Group of Companies’ Privacy Statement
July 1, 2001

We recognize and respect the privacy of today’s consumers and the requirements of applicable federal and state privacy laws.
We believe that making you aware of how we use your non-public personal information ("Personal Information™), and to
whom it is disclosed, will form the basis for a relationship of trust between us and the public that we serve. This Privacy
Statement provides that explanation. We reserve the right to change this Privacy Statement from time to time consistent with
applicable privacy laws.

In the course of our business, we may collect Personal Information about you from the following sources:

From applications or other forms we receive from you or your authorized representative;
From your transactions with, or from the services being performed by, us, our affiliates or others;
From our Internet web sites;

From the public records maintained by government entities that we wither obtain directly from those entities, or
from our affiliates or others; and

o From consurner or other reporting agencies

Our Policies Regarding The Protection Of The Confidentiality And Security Of Your Personal Information

We maintain physical, electronic and procedural safeguards to protect your Personal Information from unauthorized access or
intrusion. We limit access to the Personal Information only to those employees who need such access in connection with
providing products or services to you or for other legitimate business purposes.

Our Policies and Practices Regarding the Sharing of Your Personal Information

We may share your Personal Information with our affiliates, such as insurance companies, agents, and other real estate
settlement service providers, We may also disclose your Personal Information:

to agents, brokers or representatives to provide you with services you have requested;

s to third-party contractors or service providers who provide services or perform marketing or other functions on our
behalf; and

¢ to others with whom we enter into joint marketing agreements for products or services that we believe you may find
of interest.

In addition, we will disclose your Personal Information when your direct or give us permission, when we are required by law to
do so, or when we suspect fraudulent or criminal activities. We also may disclose your Personal Information when otherwise
permitted by applicable privacy laws such as, for example, when disclosure is needed to enforce our rights arising out of any
agreement, transaction or relationship with you.

One of the important responsibilities of some of our affiliated companies is to record documents in the public domain. Such
documents may contain your Personal Information.

Right To Access Your Personal Information And Ability To Correct Errors Or Request Change Or Deletion

Certain states afford you the right to access your Personal Information and, under certain circumstances, to find out to whom
your Personal Information has been disclosed. Also, certain states afford you the right to request correction, amendment or
deletion of your Personal Information. We reserve the right, where permitted by law, to charge a reasonable fee to cover the
costs incurred in responding to such requests.

All requests must be made in writing to the following address:

Privacy Compliance Officer
Fidelity National Financial, Inc.
601 Riverside Drive
Jacksonville, FL 32204

Multiple Products or Services:

If we provide you with more than one financial product or service, you may receive more that one privacy notice from us. We
apologize for any inconvenience this may cause you.

Privacy Statement (10-21-03)
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ATTACHMENT ONE
AMERICAN LAND TITLE ASSOCIATION

RESIDENTIAL TITLE INSURANCE POLICY (6-1-87)
EXCLUSIONS

In addition to the Exceptions in Schedule B, you are not insured against loss, 3. Tite Risks:

costs, attorneys’ fees, nnd expenses resulting ﬁ.nm: o o thatare 4 allowed, or 10 by you
1. Governmental police power, and the existence or violation of any law

or gowernment regulation. This includes building and zoming *  that ere known 10 you, but not to us, on the Policy Daie — unless
ordinances and also laws and regulations concerning: they appeared in the public records
*  land usc ¢ that result in no loss to you
*  improvements on the lmd *  that firs affect your title after the Policy Date — this does not limit
the labor and material Jien coverage in Item £ of Covered Tide
* land division - Risks
* environmental protection 4. Failure to pay value for your title.
This exclusion does not apply to violations or the enforcement of these 5. Lack of a right:
caatiers which appear in the public records at Policy Date. * 10 any land outside the area specifically described and referred to
This exclusion does not limit the zoning coverage described in Items 12 and in Item 3 of Schedule A
13 of Covered Title Risks. OR
2. The right to take the land by condemning it, unless: *  in streets, alleys, ar s that touch your land
*  a natice of exercising Lhe right appears in the public records on This exclusion does not limit the access coverage in ltem 5 of Covered Title

the Policy Date Risks.

¢ the taking happened priar to the Policy Date and is binding on
you if you bought the land without knowing of the taking

In addition to the Exclusions you are not insured against loss, costs, attorneys’ fees, and the expenses resulting from:

1. Any right, interests, or claims of parties in possession of the land not 3. Any facts about the land which a correct survey would disclose and
shown by the public records. which are not shown by the public records, This does not limit the
2. Any easements or liens not shown by the public records. This does not forced removal coverage in Item 12 of Covered Title Rirks.
limit the lien covernge in Item 8 of Covered Title Risks, 4,  Any water rights or claiins or title to water in or under the land,

whether or not shown by the public reconds.

CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY - 19%0
EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this (a) whether or not recorded in the public records at Date of Policy,
policy and Lhe Company will not pay loss or damage, costs, aitormneys' fees but created, suffered, assumed or agreed to by the insured
or expenses which arise by reason of: claimant;

1. () Any law, ordinance or govermmental regulation (including but not (b) not known to the Company, not recorded in the public records at
limited to building or zoning laws, ordinances, or regulations} Date of Policy, but known to the insured claimant and not
restricting, regulating, prohibiting or relating (i) the occupancy, disclosed in writing to the Company by the insured claimant prior
use, or enjoyment of the land; (ii) the character, dimensions or to the date the insured claimant became an insured under this
location of any improvement now or hereafier erected on the pelicy;
land, (iii) a scparation in ownership or a cbange in the dimensions (¢} resulting in no loss or damage to the insured claimant;
or area of the land or any parcel of yvhu:h the land is or was a (d) attaching or created subsequent to Date of Policy; or
parl; or (iv) environmental protection, or the effect of any ., . X
violation of these laws, ordinances or governmental regulations, © 1_'=sulu_ng in loss ar damage w!uch would pot !mve been sustaincd
except to the extent that a natice of the enforcement thereof or a if the insured c]a!:ma.nt h‘d paid va]ue. for the insured mortgage or
notice of a defect, lien, or encumbrance resulting from a violation for (he estate or interest insured by this policy.
or alleged violation affecting the land has been recorded in the 4.  Unenforceability of the lien of Lhe insured mortgage because of the
public records at Date of Policy. inability or failure of the insured at Date of Policy, or the inability or

failure of any subsequent owner of the indebiedness, to comply with

(b Any govemmental policc power not excluded by (g) above, the applicable doing business laws of the state in which the land is

except to the extent that a natice of the exercise thersof or notice

of a defect, lien or encumbrance resulting from a violation or situated.
alleged wviolation affecting the land bas been recorded in the 5. Invalidity or unenforceability of the lien of the insured mortgage, or
public records at Date of Policy, claim thereof, which arises out of the transaction evidenced by the
2. Rights of eminent domain unless notice of the exercise thercof has insured mongage and is based upon usury of any consumer credit
been recorded in Lhe public records at Date of Policy, but not protection or truth in lending law.
excluding from coverage any taking which has occurred prior to Date 6.  Any claim, whicb arises out of the transaction vesting in the insured
of Policy which would be binding on the rights of a purcbaser for the estalc of interest insured by this policy or the transaction creating
value without knowledge. the interest of the insured lender, by reason of the eperation of federal
3. Defects, liens, encumbrances, adverse claims or other matters; bankrupicy, state insolvency or similar creditors' rights laws.
SCHEDULE B, PART 1

EXCEFTIONS FROM COVERAGE

This policy does not insure against loss or damage {and the Company will not pay costs, attomeys' fees or expenses) which arise by reason of:

1. Taxes or assessments which are not shown as existing liens by the 3. Eascments, licns or encumbrances, or claims thereof which are not
records of any taxing authority that levies taxes or assessments on real shown by the public records.
property or by the public records. Proceedings by a public agency 4, Discrepancies, conflicts in boundary lines, shonage in area,

whicb may result in taxes or assessments, or notices of such
proceedings, whether or not shown by the records of such agency or
by the public records.

2. Any facts, rights, interests, or claims which are not shown by the
public records but which could be ascertained by an inspection of the
land or which may be asseried by persons in possessian thereof,

encroachments, or any other facts which a correct survey would
disciose, and whicb are not shown by the public records.

5. (a) Unpatented mining claims; (b) reservations or exceptions in
patents or in Acts authorizing the issuance thercof; (c) water rights,
claims ar title to water, whether ar not the matters excepted under (a),
(b) or (¢} are shown by the public records.

Attachment One (11-17-06)
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AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (10-17-92)
WITH ALTA ENDORSEMENT-FORM 1 COVERAGE
EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this
policy and the Company will not pay loss or damage, costs, attorneys' fees
or expenses which arise by reason of:

1.

(8) Any law, ordinance or governmental regulation (including hut not
limited to building and zoning laws, ordinances, or regulations)
regiricting, regulating, prohibiting or relating to (i) the occupancy,
use, or enjoyment of the land; (i) the characier, dimensions or
location of any improvement now or hereafier erccted on the
land; (iii) a separation in ownership or a change in the dimensions
or erea of the land or any parcel of which the land is or was a
part; or (iv} environmental protection, or the effect of any
violation of thesc laws, ordinances or governmental regulations,
except to the extent that a notice of the enforcement thereof or a
notice of a defect, lien or encumbrance resulting from a vioiation
or alleged violation affecting the land has been recorded in the
public records at Date of Policy.

(b) Any govemmental police power not excluded by (a) above,
except to the cxtent that a notice of the exercise thereof or a
notice of & defect, lien or encumbrance resulting from a violation
or alleged violation affecting the land has been recorded in the
public records at Date of Policy.

Rights of eminent domain uvniess notice of the exercise thereof has

been recorded in the public records at Date of Policy, but not

excluding from coverage any taking which has occurred prior 10 Date
of Policy which would be binding on the rights of a purchaser for
value without knowledge.

Defects, liens, encumbrances, adverse claims or other matters;

(a) created, suffered, assumed or agreed to by the insured claimant,

(b) not known io the Company, not recorded in the public records at
Date of Policy, but known to the insured claimant and not
disclosed in writing to the Company by the insured claimant prier
to the date the msured claimant became an insured under this
policy;

(c) resulting in no loss or damage to the insured claimant;

(d) attaching or created subsequent to Date of Policy (cxcept to the
extent that this palicy insures the priority of the lien of the insured
mortgage over any statutory lien for services, labor or material or

to the ¢xtent insurance is afforded herein as to assessmenis for
strest improvements under construction or completed at Date of
Policy); or
(e) resulting in loss or damage which would not have been sustained
if the insured claimant had paid value for the insured mortgage.
Unenforceahility of the lien of the insured mortgage because of the
inability or failure of the insured ai Date of Policy, or the inability or
failure of any subsequent owner of the indebtedness, to comply with
applicable doing business laws of the mate in which the land is
situated.
Invalidity or unenforceability of the lien of the insured mortgage, or
claim thereof, which arises out of the transaction evidemced by the
insured mortgage and is based upon usury or any consumer credit
protection or truth in lending law.

Any statutory lien for services, labor or materials (or the claim of
priority of any stetutory lien for services, labor or materials over the
lien of the insured mortgage) arizing from an improvement or work
related to the iand which is contracted for and commenced subsequent
to Date of Policy and is not financed in whole or in part by proceeds
of the indebtedness secured by the insured mostgage which at Date of
Policy the insured has advanced or is obligated to advance.

Any claim, which arises out of the transaction creating the interest of
the mortgagee insured by this policy, by reason of the operation of
federal bankruptcy, state insolvency, or similar creditors' rights laws,
that iz based on:
(i) the transaction creating the interesi of the insured morigagee
being desmed a fraudulent conveyance or fraudulent transfer; or
(if) the subordination of the interest of the insured morigagee as a
result of the application of the docirine or equitable
subordination; or
{iif) the transaction creating the interesi of the insured mortgagee
being deemed a preferential transfer exoept where the preferential
transfer results from the failure:
(a) to timely record the nstrument of transfer, or
(b} of such recordation to impant notice to 2 purchaser for value
or a judgment or lien creditor.

The above policy form may be issued to afford either Standard Coverage or Extended Coverage. In addition to the above Exelusions from Coverage, the Exceptions
from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage:

EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Company will not pay costs, attomeys' fees or expenses) which arise by reason of:

Taxes or assessnents wbich are not shown as existing kiens by the
records of any taxing authority that Jevies taxes or assessments on real
property or by the public records. Proceedings by a public agency
which may resull in taxes or assessmems, or notices of such
proceedings, whether or not shown by the records of such agency or
by the public recards.

Any facts, rights, interests or claims which are not shown by the
public records but which could be ascertained by an inspection of the
land or which may be asserted by persons in possession thercof.

3.

4

Eascments, liens or encumbrances, or ¢claims thereof, which are not
shown by the public records,

Discrepancies, conflicts in boundary lines, shontage in area,
encroachments, or any other facts wbich a correct survey would
digclose, and which are not shown by the public records.

(a) Unpatented mining claims; (b) reservations or cxceptions in
patents or in Acte authorizing the issuance thereof, (c) water rights,
claims or title to water, whether or not the matters excepted under (g),
(b} or (c) arc shown by the public records.

2006 ALTA LOAN POLICY (06-17-06)
EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this
policy, and the Company will not pay loss or damage, costs, attorncys' fees,
or expenses that arise by reason of:

1.

(a) Any law, ordinance, permit, or govemmental regulation
(including those relating to building and zoning) restricting,
regulating, prohibiting, or relating 1o
{i) the occupancy, use, or enjoyment of the Land,

(ii} the character, dimensions, or location of any improvement
erccted on the Land,

(iii) the subdivision of land; or
(iv) environmental protection;
or the effect of any violation of these laws, ordinances, or

governmental regulations. This Exclusion 1(a) does not modify
or limit the coverage provided under Covered Risk 5.

Attachment One (11-17-06)
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(b) Any govenmental police power. This Exclusion 1(b) does not
modify or limit the coverage provided under Covered Risk 6.
Rights of eminent domain. This Exclusion does not modify or limit

the coverage provided under Covered Risk 7 or 8.

Defects, liens, encumbrances, adverse claims, or other matters

{(a) created, suffered, assumed, or agreed to by the Insured Claimant;

{b) not Known to the Company, not recorded in the Public Records at
Date of Policy, but Known fo the Insured Claimant and not
disclosed in writing to the Company by the Insured Claimant
prior to the date the Insured Claimant became an Insured under
this policy;

(c) resulting in no loss or damage to the Insured Claimant;

(d) attaching or created subsequent 1o Date of Policy (however, this

does not modify or limit the coverage provided under Coversd
Risk 11, 13, or 14); or
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{¢) resulting in loss or damage that would not have been sustained if 6.  Any claim, by reason of the operation of federal bankruptcy, state

the Insured Claimant had paid value for the Insured Mortgage, insolvency, or similar creditors’ rights laws, that the transaction
Unenforceability of the lien of the Insured Mortgnge becanse of the creating the lien of the Insured Mortgage, is
inability or failure of an Isured to comply with applicable doing- (a) @ fraudulent conveyance or fraudulent transfer, or
business laws of the state where the Land is situated. (IJ) @ preferential transfer for any reason not stated in Covered Risk
Invalidity or unenforceability in whole or in part of the lien of the 13(b) of this policy.
Insured Mortgage that arises out of the transaction evidenced by the 7. Any lien on the Title for real estate taxes or assessments imposed by

Insured Mortgage and is based upon usury or any consumer credit
protection or truth-in-lending law,

governmental authority and c¢reated or attaching between Date of
Policy and the date of recording of the Insured Mortgage in the Public
Records. This Exclusion does not modify or limit the coverage
provided under Covered Risk 11(b).

The above policy form may be issued to afford either Standard Coverage or Extended Coverage. In addition t2 the above Exclusions from Coverage, the Exceptions
from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage:

EXCEFTIONS FROM COVERAGE

This policy does not insure againgt Joss or demage (and the Company will not pay costs, attomeys’ fees or expenses) that arise by reason of:

{8) Taxes or assessments that ere not shown as existing liens by the
records of any taxing anthority that levies taxes or assessments on
real property or by the Public Reconds;

(b) Proceedings by a public agency tbat may result in taxes or
assessments, or notices of such proceedings, whbether or not
shown by the records of such agency ar by the Public Records.

Any acts, rights, interests, or claims that are not shown by the Public
Records but that could be ascertained by an inspection of the Land or
that may be asserted by persons in posseasion of the Land.

3

Easements, liens or encumbrances, or claims thereof, not shown by
the Public Records,

Any cncroachment, encumbrance, violation, variation, or adverse
circumstance affecting the Title that would be disciosed by an
accuraie and complete land survey of the Land and not shown by the
Public Records.

(a) Unpatented mining claims; (b) rescrvations or exceptions in
patents or in Acts authorizing the issuance thereof; (¢} water rights,
claims or title to water, whether or not the marters excepted under (a),
(b}, or {¢) are shown by the Public Records.

AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY (10-17-92)
EXCLUSIONS FROM COVERAGE

The following matiers are expressly excluded from the coverage of this
policy and the Company will not pay loss or damage, costs, attomeys' fees
or expenses which arise by reason of:

1.

(a) Any law, ordinance or governmental regulation (including but net
limited to building and zoning laws, ordinances, or regulations)
restricting, regulating, prohibiting or releting to (i} the occupancy,
use, or enjoyment of the land; (i) the character, dimensions or
location of any improvement now or hereafter erected on the
land; {i1i} a scparation in ownership or a change in the dimensions
or area of the land or any parcel of which the iand is or was a
part; or {iv) cnvircnmental protection, or the effect of any
violation of these laws, ordinances or governmental reguiations,
except to the extent that a notice of the enforcement thereof or a
notice of a defect, lien or encumbrance resulting from a violation
of alleged violation affecting the land has been recorded in the
public records at Date of Policy.

(b) Any govemmental police power not excluded by (a) mbove,
except to the extent that a notice of the exercise thereof or a
notice of a defect, lien or encumbrance resulting from a violation
or alleged violation affecting the land has been recorded in the
public records at Date of Policy.

Rights of eminent domain unless notice of the exercise therecf has
been recorded in the public records at Date of Policy, but not
excluding from coverage any taking which has occurred prior to Date
of Policy which would be binding on the rights of a purchaser for
value without knowledge.

3

Defects, licns, encumbrances, adverse claims or other matters:

(a) created, suffered, assumed or agreed to by the insured claimant;

(b) not known to the Company, not recorded in the public reeards at
Date of Policy, but known to the insured claimant and not
disclosed in writing to the Company by the insured claimant prior
to the date the insured claimant became an insured under this
policy;

(c) resulting in no loss or damage to the insured claimant;

(d) attaching or created subsequent to Date of Policy; or

(e) resulting in loss or damage which would not have been sustained
if the insured ¢laimant had paid valuc for the estate or interest
insured by this policy.

Any claim, which arises out of the transaction vesting in the insured

the estate or interest insured by this policy, by reason of the operation

of federal bankrupicy, state insolvency, or similar creditors' rights

laws, that is based on:

(i) the transaction creating the estate or iferest insured by this policy
being deemed a fraudulent conveyance or fraudnlent transfer; or

(ii) the transaction creating the estate or interest insured by this policy
being deemed a preferential ransfer except where the preferential
transfer results from the failure;
(a) totimely record the instrument of transfer; or
(b} of such recordation to impart notice bo a purchaser for value

or a judgment or lien creditor.

The above policy form may be issued to afford either Standard Coverage or Extended Coverage. In addition to the above Exclusions from Coverage, the Exceptions
from Coverage in a Standard Coverage Policy will also include the following Exceptions from Coverage:

EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) which atise by reason of:

1.

Taxes or assessments which are not shown as existing liens by the
records of any taxing authority that levies laxes or asscsements on real
property or by the public records. Proceedings by a public agency
whicb may result in taxes or assessments, or notices of such
procecdings, whether or not shown by the records of such agency or
by the public records,

Any facis, rights, interesis or claims which are not shown by the
public records but which could be ascertained by an inspection of the
land or which may be asserted by persons in possession thereof,

Attachment One (11-17-06)

3

Easements, liens or encumbrances, or claims thercof, which are not
shown by the public reconds.

Discepancies, conflicts in boundary lines, shortage in area,
encroachments, or any other facts which a correct survey would
disclose, and which are not shown by the public records.

(a) Unpatented mining claims; (b) reservations or exceptions in
patents or in Acts authorizing the issuance thereof, (¢) water rights,
claims or title to water, whether or not the matters excepted under (a),
(b} or {c) are shown by the public records.
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2006 ALTA OWNER’S POLICY (06-17-06)
EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this
policy, and the Company will not pay foss or damage, costs, attorneys' fees,
or expenses that arise by reason of:

1. (a) Any law, ordinance, permit, or governmental regulation
(including those relating to bwlding and zoning) restricting,
regulating, prohibiting, or relating to
(i) the occupancy, use, of enjoyment of the Land;

(ii) the character, dimensions, or location of any improvement
crected on the Land;
(iii) the subdivigion of land; or
(iv) environmental protection;
or the effect of any wviolation of these laws, ordinances, or

governmoental regulations. This Exclusion 1(a) does not modify or
limit the coverage provided under Covered Risk 5.

(b) Any governmental police power. This Exclusion 1(b) does not
modify or limit the coverage provided under Covered Risk 6.

2.  Rights of eminent domain. This Exclusion does not modify or limit
the coverage provided under Covered Risk 7 or 8.

3. Defects, liens, encumbrances, adverse claims, ot other matters
{a) created, suffered, assumed, or agreed to by the Insured Claimant;

(b) not Known to the Company, not recorded in the Public Records at
Date of Policy, but Known to the Insured Claimant and not
disclosed in writing 1o the Company by the Insured Claimant
prior to the date the Insured Claimant became an Insured under
this policy;

{c) resulting in no Jose or damage to the Insured Claimant;

(d) attaching or created subsequent to Date of Policy (however, this
does not modify or limit the coverage provided under Covered
Risk 9 and 10); or

(e) resulting in loss or damage that would not have been sustained if
the Insured Claimant had paid value for the Title.

Any claim, by reason of the cperation of federal bankruptcy, state

insolvency, or similar creditors’ rights laws, that the transaction

vesting the Title as shown in Schedule A, is

(a) a fraudulent conveyance or fraudulent transfer; or

(b) a preferential transfer for any reason not stated in Covered Risk 9
of this policy,

Any lien on the Title for real estate taxes or assessments imposed by

governmental authority and created or attaching between Date of

Policy and the date of recording of the deed or other instrument of

transfer in the Public Records that vests Title s shown in Schedule A.

The above policy form may be issued to afford either Standard Coverage or Extended Coverage. In addition 1o the above Exclusians from Coverage, the Exceptians
from Coverage ih a Standard Coverege policy will also include the following Exceptions from Coverage:

EXCEFPTIONS FROM COVERAGE

This policy does not insure against loss or damage {and the Company will not pay costs, attomeys' fees or expenses) that arise by reason of:

1. (a) Taxes or assessments that are not shown as existing liens by the
records of any taxing authority that levies taxes o assessments on real
property or by the Public Records; (b} proceedings by a public agency
that may result in taxes or assessments, or notices of such
proceedings, whether or not shown by the records of such agency or
by the Public Records.

2,  Any facts, rights, interests, or claims that are not shown in the Public
Records but that could be ascentained by an inspection of the Land or
that may be asseried by persons in possession of the Land,

A

4,

Easements, liens or encumbrances, or claims thereof, not shown by
the Public Records.

Any cncroachment, encumbrance, violation, variation, or adverse
circumstance affecting the Title that would be disclosed by an
accurate and complete land survey of the Land and that are not shown
by the Public Records.

(a) Unpatented mining claims; (b) reservations or exceptions in
patents or in Acts authorizing the issuance thereof, (¢) water rights,
claims or tille to water, whether or not the matiers excepted under (a),
(b), or (c) are shown by the Public Records,

CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03)
ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03)

EXCLUSIONS

In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attoreys’ fees, and expenses resulting from:

1. Governmental police power, and the existence or violation of any law
of government regulation. This includes ordinances, laws and
regulations concerning:

building

Zoning

Land use

improvements on the Land

Land division
f. environmental protection

This Exclusion does not apply to violations or the enforcement of these

matters if notice of the violation or enforcement appears in the Public

Records at the Policy Date.

This Exclusion does not limit the coverage described in Covered Risk 14,

15,16, 17 or 24,

2. The failure of Your existing structures, or any part of them, to be
constructed in accordance with applicable building codes. This
Exclusion does not apply to violations of building codes if notice of
the violation appears in the Public Records at the Policy Date.

3, Theright to take the Land by condemning it, unless:

NSNS
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a. & notice of exercizing the right appears in the Public Records at
the Policy Date; or

b. the taking bappened before the Policy Date and is binding on You
if You bought the Land without Knowing of the taking.

Risks:

a. that are created, allowed, or agreed to by You, whether or not
they eppear in the Public Records;

b. thal arc Known to You at the Policy Date, but not to Us, unless
they appear in the Public Records at the Policy Date;

c. that result in no loss to You; or

d. that first occur after the Policy Date - this does not limit the
coverage described in Covered Risk 7, 8.d, 22, 23, 24 or 25.

Failure to pay value for Your Title.
Lack of a right:

a, to any Land outside the arca specifically described and referred to
in paragraph 3 of Schedule A; and
b. in streets, alleys, or waterways that touch the Land.

This Exclusion does not limit the coverage described in Covered Risk 11 or
18.
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LIMITATIONS ON COVERED RISKS

Your insurance far the following Covered Risks is limited on the Owner’s Coverage Statement as follows:

*  For Covered Risk 14, 15, 16 and 18, Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A.

The deductible amounts and maximum dollar limits shown on Schedule A are as follows:

Your Deductible Amount

Covered Risk 14: 1.00% of Policy Amount or § 2,500,00
(whichever is less)

Covered Risk 15: 1.00% of Policy Amount or $ 5,000,00
{whichever is less)

Covered Risk 16: 1.00% of Policy Amount or § 5,000,00
(whichever is less)

Covered Risk 18: 1,00% of Policy Amount or § 2,500,00

{whichever is less)

Our Maximum Doltar
Limit of Liabili
$10,000.00

$ 25,000,00

§ 25,000.00

$ 5,000.00

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (10/13/01)
EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this
policy and the Company will not pay loss or damage, costs, attomeys fees or
expenscs which arise by reasan of:

1.

(a) Any law, ordinance or govemmental regulation (including but not
fimited to building and zoning laws, ordinances, ar regulations)
restricting, regulating, prohibiting or relating to (i) the occupancy,
use, of enjoyment of the Land; {ii) the character, dimensions or
{ocation of any improvement now or hereafter erected on the
Land; (iii) a separation in ownecrship or a change in the
dimensions or areas of the Land or any parcel of which the Land
is or was a pat; or (iv) environmental protection, or the effect of
any violation of these laws, ordinances or governmental
regulations, except to the extant that s notice of the enforcement
thereof or a notice of a defect, lien or encumbrance resulting from
a violation or alleged violation affecting the Land has been
recorded in the Public Records at Date of Policy. This exclusion
does not limit the coverage provided under Covered Risks 12, 13,
14, and 16 of this policy.

(b) Any govemmenta! police power not excluded by (a) sbove,
except to the extent that a notice of the exercise thereof or a
notice of a defect, lien or encumbrance resulting from a viclation
or alleged violation affecting the Land has been recorded in the
Public Records at Date of Policy. This exclusion does not limit
the coverage provided under Covered Risks 12, 13, 14, and 16 of
this policy.

Rights of eminent domain unless notice of the exercise thereof has

been recorded in the Public Records at Date of Policy, but not

excluding from coverage any taking which has occurred prior o Date
of Policy which would be binding on the rights of a purcbaser for
value without Knowledge.

Delects, liens, encumbrances, adverse claims or other matters:
(a) created, suffered, assumed or agreed (o by the Insured Claimant;

(b) not Known to the Company, not recorded in the Public Records at
Date of Policy, but Known to the Insured Claimant and not
disclosed in writing to the Company by the Insured Claimant
priar to the date the Insured Claimant became an Insured under
this policy;

{c) resulting In no loss or damage to the Insured Claimant;

Attachment Cne (11-17-06)
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(d} attaching or created subssquent to Date of Policy (this paragraph
does not limit the coverage provided under Covered Risks 8, 16,
18, 19, 20, 21, 22, 23, 24, 25 and 26); or

{e) resulting in loss or damage which would not have been sustained
if the Insured Claimant had paid value for the Insured Mortgage.

Unenforceability of the lien of the Insured Morigage because of the
inability or failure of the Insured at Date of Policy, or the inability or
failure of any subsequent owner of the indebtednesg, to comply with
applicable doing business laws of the smte in which the Land is
situated.

Invalidity ar unenforceabitity of the lien of the Insured Mortgage, or
claim thereof, which arises out of the transaction evidenced by the
Insured Mortgage and is based upon usury, except as provided in
Covered Risk 27, or any consumer credit protection or truth in lending
law.

Real property taxes or assessments of any governmental authority
which becoene a licn on the Land subsequent to Date of Policy. This
exclusion does not limit the coverage provided under Covered Risks
7, 8(e) and 26.

Any claitn of invalidity, unenforceability or lack of priority of the lien
of the Insured Morigage as to advances or modifications made after
the Insured has Knowledge that the vestee shown in Schedule A is no
longer the owner of the estate or interest covered by this policy. This
exclusion does not limit the coverage provided in Covered Risk 8.

Lack of priority of the lien of the Insured Mortgage as 10 each and

every sdvance made afier Date of Policy, and all interest charged

thereon, over liens, encumbrances &nd other matiers affecting the title,

the existence of which are Known to the Insured at:

{8) The time of the advance; or

(b} The time a modification is made to the terms of the Insured
Mortgage which changes the rate of interest charged, if the rate of
Interest is greater as a result of the modification than it would
have been before the modification. This exclusion docs not limit
the coverage provided in Covered Risk 8.

The failure of the residential stracture, or any portion thereof 1o have

been constructed before, on or after Date of Policy in accordance with

applicable building codes. This exciusion does not apply to viclations

of building codes if notice of the violation appears in the Public

Records at Date of Policy.
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Notice of Available Discounts

Pursuant to Section 2355.3 in Title 10 of the California Code of Regulations Fidelity National Financial, Inc. and
its subsidiaries ("FNF") must deliver a notice of each discount available under our current rate filing along with
the delivery of escrow instructions, a preliminary report or commitment. Please be aware that the provision of
this notice does not constitute a waiver of the consumer’s right to be charged the filed rate. As such, your
transaction may not qualify for the below discounts.

You are encouraged to discuss the applicability of one or more of the below discounts with a Company
representative. These discounts are generally described below; consult the rate manual for a full description of
the terms, conditions and requirements for such discount. These discounts only apply to transactions involving
services rendered by the FNF Family of Companies. This notice only applies to transactions involving property
improved with a one-to-four family residential dwelling.

Not all discounts are offered by every FNF Company. The discount will only be applicable to the FNF Company
as indicated by the named discount.

ENE Und itten Title C i F
CTC - Chicago Title Company CTIC - Chicago Title Insurance Co.

Available Discounts

CREDIT FOR PRELIMINARY TITLE REPORTS AND/OR COMMITMENTS ON

SUBSEQUENT POLICIES

Where no major change in the title has occurred since the issuance of the original report or commitment, the
order may be reopened within 12 - 36 months and all or a portion of the charge previously paid for the report
or commitment may be credited on a subsequent policy charge within the following time period from the date of
the report.

FEE REDUCTION SETTLEMENT PROGRAM

Eligible customers shall receive a $20.00 reduction in their title and/or escrow fees charged by the Company for
each eligible transaction in accordance with the terms of the Final Judgments entered in The People of the State
of California.

DISASTER LOANS

The charge for a Lender's Policy (Standard or Extended coverage) covering the financing or refinancing by an
owner of record, within 24 months of the date of a declaration of a disaster area by the government of the
United States or the State of California on any land located in said area, which was partially or totally destroyed
in the disaster, will be 50% of the appropriate title insurance rate.

CHURCHES OR CHARITABLE NON-PROFIT ORGANIZATIONS

On properties used as a church or for charitable purposes within the scope of the normal activities of such
entities, provided said charge is normally the church’s obligation the charge for an owner’s policy shall be 50%
to 70% of the appropriate title insurance rate, depending on the type of coverage selected. The charge for a
lender’s policy shall be 32% to 50% of the appropriate title insurance rate, depending on the type of coverage
selected.

SHORT TERM RATE

The Short Term Rate is a reduction of the charges shown in the Insurance Tables which is allowable only when
the current order is placed within 60 months from the date of issuance of a prior CLTA or ALTA Form of Policy of
any qualified title insurer and provided further that the grantor, borrower, lender, lessor or assignor is insured
by or under the terms of a prior policy, or is the vested owner of the interest insured by said policy. The short
term rate is 64% to 92% of the appropriate title insurance rate depending on the type of coverage selected.

EMPLOYEE RATE

No charge shall be made to employees {including employees on approved retirement) of the Company or its
underwritten, subsidiary or affiliated title companies for policies or escrow services in connection with financing,
refinancing, sale or purchase of the employees' bona fide home property. Waiver of such charges is authorized
only in connection with those costs which the employee would be obligated to pay, by established custom, as a
party to the transaction.

CA Discount Notice CT (9-17-09)
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(continued)

You may be entitled to receive a $20.00 discount on escrow services if you purchased, sold or refinanced
residential property in California between May 19, 1995 and November 1, 2002. If you had more than ane
qualifying transaction, you may be entitled to multiple discounts.

If your previous transaction involved the same property that is the subject of your current transaction, you
do not have to do anything; the Company will provide the discount, provided you are paying for escrow
or title services in this transaction.

If your previous transaction involved property different from the property that is subject of your current
transaction, you must - prior to the close of the current transaction - inform the Company of the earlier
transaction, provide the address of the property involved in the previous transaction, and the date or
approximate date that the escrow closed to be eligible for the discount.

Unless you inform the Company of the prior transaction on property that is not the subject of this
transaction, the Company has no obligation to conduct an investigation to determine if you qualify for a
discount. If you provide the Company information concerning a prior transaction, the Company is
required to determine if you qualify for a discount which is subject to other terms and conditions.

Notice
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PLEASE COMPLETE THIS INFORMATION.

RECORDING REQUESTED BY:
Christopher Celentino, Esq.

AND WHEN RECORDED MAIL TO:

Christopher Celentino, Esq.
Duane Morris LLP

101 Wast Broadway, Ste. 900
San Diego, CA 92101

BSOS im0 Sl B

Desc

e

Ny

Recorded in Official Records, Orange County
Tom Daly, Clerk-Recorder

Iﬂﬂlﬂlﬂlﬂﬂlllﬂllllllﬂlllllﬂlllﬂ Bkl 27 00
2009000578730 04:30pm 10/23/09

21828 N20 8
0.00 0.00 0.00 0.00 21.00 0.00 0.00 0.00

NOTICE OF LEGAL PROCEEDINGS AND JUDICIAL LIEN

(Please fill in document title(s) on this line)

THIS PAGE ADDED TO PROVIDE ADEQUATE SPACE FOR RECORDING INFORMATION

993
Rec.Form #R25

(Additional recording fee applies)
ORANGE COUNTY RECORDER
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NOTICE OF LEGAL PROCEEDINGS AND JUDICIAL LIEN

NOTICE IS HEREBY GIVEN that the real property commonly known as 18 Harbor
Island, Newport Beach, California 92660 (hereinafter referred to, together with related
improvements and leasehold interests, as the "Harbor Island Property") may be subject to the
jurisdiction of the United States Bankruptcy Court for the Central District of California, Santa
Ana Division, in the action /n Re DAKS, Case No. 8:07-12044-RK.

NOTICE IF HEREBY FURTHER GIVEN THAT the Harbor Island Property may be
subject to the jurisdiction of the Superior Court of the State of California for the County of
Orange in the action In re Simon, Case No, 04D000159,

NOTICE IF HEREBY FURTHER GIVEN THAT the Harbor Island Property may be
subject to the jurisdiction of the Orange County Superior Court in the probate proceeding Esrate
of Debra Simon, Orange County Superior Court Case No. 30-2009-00304155-PR-PW-LIC.

NOTICE IF HEREBY FURTHER GIVEN THAT, prior to her death, Ms. Debra Simon
claimed in the above referenced marital dissolution and bankruptcy proceedings an interest in the
Harbor Island Property. The estate of Ms. Simon may continue to claim that same interest.
Duane Morris LLP was counsel for Debra Simon and, in accordance with the terms of a written
fee agreement entered into with Ms. Simon, Duane Morris LLP has and claims a lien ahead of
others on any and all property division claims and recovery of monies and/or property made by
Ms. Simon and/or her Estate to secure payment for legal services rendered and costs and
expenses advanced on Ms, Simon’s behalf. 1 certify under penalty of perjury under the laws of
the State of California that attached are a true and correct copy of judicial liens filed by Duane
Morris LLP in the /n Re DAKS and In re Simon matters.

Dated: October 21, 2009 _ DUANE MORRIS LLP

e
By:  Christbpher Celentino
John P, Cooley

DM3( 186509 |

b b b —- e 4 .
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—_—W

STATE OF CALIFORNIA )
)ss.
COUNTY OF SAN DIEGO )

On October 21, 2009 before me, 7. Stsnt Corrw , a Notary Public, personally
appeared John P. Cooley who proved to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his’her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)
acted, exccuted the instrument. '

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature 7. S (A, 77@5 Lol

DM 186509.1

vy = e topeimm——— ar m . F e T L T IR
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EXHIBIT A
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I CHRISTOPHER CELENTINO SBN 131688
KATHRYN M.S. CATHERWOOD SBN 149170
DUANE MORRIS LLP

101 West Broadway, Ste. 900

San Diego, Califomia 92101

Telephone: (619) 744-2200

Facsimile: (619) 744-2201

(L)

Attorneys for Creditor Debra Simon

e T~ S T - S, OV |

x

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA |
10 (SANTA ANA DIVISION) ' l

Case No. SA 07-12044-RK
Chapter 11

=l Inre
13]| DAKS LLC,

14 Debtor. NOTICE OF ATTORNEYS' LIEN

Nt Vs e g Nt it st S

16 TO EACH PARTY AND TO THEIR COUNSEL OF RECORD AND TO ALL. OTHER
17| PERSONS OR ENTITIES INTERESTED IN THIS ACTION:
18 YOU ARE HEREBY NOTIFIED THAT Duanc Morris LLP was counse! for creditor Debra

19| Simon until her recent death. In accordance with the terms of a written fee agreement entered into

20| with Ms. Simon, Duane Morris LLP has and claims a lien ahead of all others on any and all i
21| recoveries of money made by Debra Simon and/or her estate in this action to secure payment for

22| legal scrvices rendered and costs and expenses advanced on Ms, Simon’s behalf,

23
24| Dated: October 15, 2009 DUANE MORRIS LLP
25
2% By: /s/ Christopher Celentino :
Christopher Celentino
27 Kathryn M.S. Catherwood
Counsel for Debra A, Simon
28
(MELI 39251 1
Naotice of Atterncy’s Lien
Case No, SA-07-11044-RK, Ady, No, 8:07-AP-01331-RK
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EXHIBIT B
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1|| Christopher Celentino (SBN 131688)
John P. Cooley (SBN 162955)
2| DPUANE MORRIS LLP
101 West Broadway, Suite 900
3|| San Diego, CA 92101
Telephone: 619.744.2200
4|l Facsimile: 619.744.2201
E-mail:  ccelentino@duanemeorris.com
5
Attorneys for Debra A, Simon
6
7
8 SUPERIOR COURT OF CALIFORNIA
9 COUNTY OF ORANGE
101 In Re the Marriage of: Case No. 04D000159
11| DEBRA A. SIMON, NOTICE OF ATTORNEYS’® LIEN
12 Petitioner,
13 V.
14] ARNOLD H. SIMON,
15 Respondent.
16
DAKS, INC,,
17
Claimant,
18
19
20
21 TO EACH PARTY AND TO THEIR COUNSEL OF RECORD AND TO ALL OTHER
22|l PERSONS OR ENTITIES INTERESTED IN THIS ACTION:
23 YOU ARE HEREBY NOTIFIED THAT Duane Morris LLP was counsel for Petitioner
24|l Debra Simon until her recent death. In accordance with the terms of a written fee agreement entered
25| into with Ms. Simon, Duane Morris LLP has and claims a lien ahead of others on any and all
26| ///
27\ /17
28| ///

DM 1539501

Notice of Attorneys’ Lien; Case No, 04D000159
RECYCLED PAPER
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property division claims and recovery of monies and/or property made by Debra Simon and/or her
2|| estate in this action to secure payment for legal services rendered and costs and expenses advanced

on Ms. Simon’s behalf,

|

—
Dated: October)y , 2009 DUANE MORRIS

By:

Christopher Celentino
John P. Cooley
Attorneys for Debra A. Simon

=T - - B - T I

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DM311153950.1 2

Notice of Attorneys' Lien; Case No. 04D00015%
RECYCLED PAPER
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Inre; Case No. 8:07-bk-12044-RK
DAKS LLC, Debtor Chapter 11

PROOF OF SERVICE OF DOCUMENT

| am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business
address is; 10250 Constellation Boulevard, Suite 1700, Los Angeles, California 30067

A true and comrect copy of the foregoing document described as NOTICE OF MOTION AND MOTION FOR
ORDER AUTHORIZING AND APPROVING: (1) SALE OF REAL PROPERTY AND CERTAIN PERSONAL
PROPERTY ASSETS PURSUANT TO 11 U.S.C. § 363 FREE AND CLEAR OF ALL LIENS, CLAIMS, AND
INTERESTS; AND (2) ASSUMPTION AND ASSIGNMENT OF LEASE UNDER 11 U.S.C. § 365;
MEMORANDUM OF POINTS AND AUTHORITIES, AND RELATED RELIEF; DECLARATIONS OF
RICHARD H. GOLUBOW AND VICKI LEE IN SUPPORT THEREOF will be served or was served (a} on the
judge in chambers in the form and manner required by LBR 5005-2(d), and {(b) in the manner indicated
below:

|. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING [“NEF"} — Pursuant to
controlling General Order(s) and Local Bankruptcy Rule(s) (‘LBR"), the foregoing document wifl be served
by the court via NEF and hyperlink to the document. On April 28, 2010, | checked the CM/ECF docket for
this bankruptcy case or adversary proceeding and determined that the following person(s) are on the
Electronic Mail Notice List to receive NEF transmission at the email address(es) indicated below:

Kathryn M Catherwood  kmcatherwood@duanemorris.com

Christopher Celentino  ccelentino@duanemorris.com

Melissa M Coyle mcoyle@erlaw.com

Anthony A Friedman  aaf@inbrb.com

Oscar Garza ogarza@gibsondunn.com

Kenneth A Glowacki  kglowacki@gibsondunn.com

Kenneth A Glowacki, Jr KGlowacki@gibsondunn.com

Nancy S Goldenberg nancy.goldenberg@usdoj.gov

Richard H Golubow  rgolubow@winthropcouchot.com, pj@winthropcouchot.com
Gii Hopenstand gh@Inbrb.com

Jeanne M Jorgensen  jjorgensen@pj-law.com, esorensen@pj-law.com

Thomas H Prouty  thomas.prouty@troutmansanders.com, tina.diego@troutmansanders.com
Craig M Rankin  emr@lnbrb.com

Daniel H Reiss  dhr@Inbrb.com

Jacqueline L Rodriguez  jIr@!nbrb.com

John P Schafer jps@mandersontip.com

Wendy Shapnick wshapnick@erlaw.com

United States Trustee (SA}  ustpregion16.sa.ecf@usdoj.gov

fl. SERVED BY U.S. MAIL OR OVERNIGHT MAIL(indicate method for each person cr entity served): On
April 28, 2010, | served the following person(s) andfor entity{ies} at the last known address(es) in this
bankruptcy case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in
the United States Mail, first class, postage prepaid, and/or with an overnight mail service addressed as
follows. Listing the judge here constiutes a declaration that mailing to the judge wifl be completed no later
than 24 hours after the document is filed.

See Attached Service List-All Entities Served Via United States Mail Unless Noted
Otherwise

Desc
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Served via Federal Express/

Overnight Express
Hon. Robert Kwan

U.S. Bankruptey Court
Courtroom 5D

411 West Fourth Street
Santa Ana, CA 92701

Ifl. SERVED BY PERSONAL DELIVERY, FACSIMILE TRANSMISSION OR EMAIL {indicate method for
each person ar entity served); Pursuant to F.R.Civ.P. 5 and/or controlling LBR, on April __, 2010, | served
the following person{s) and/or entity{ies) by personal delivery, or {for those who consented in writing to such
service method), by facsimile transmission and/or email as follows. Listing the judge here constitutes a
declaration that personal delivery on the judge will be completed no later than 24 hours after the document
is filed.

| declare under penality of perjury under the laws of the United States of America that the foregoing is true

and correct, 7 /}
April 28, 2010 John Berwick i /QZ M
Date Type Name " signsture /

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of
California.

March 2009 F 9013-3.1
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DAKS, LLC

¢/o Amold Simon

525 Seventh Avenue, Suite 307
New York, NY 100184930

Amenican International Companies
Private Client Group

70 Pine Street, 21st Floor

New York, NY 10270-0002

County of Orange

Environmental Management Agency
300 North Flower Street

Santa Ana, CA 92703-5001

Franchise Tax Board
Special Procedures

P.O. Box 2952

Sacramento, CA 95812-2952

Rocker, Cynthia

c/o Peter Hermes - Hermes & Glavin
1880 Century Park East, Suite 914
Los Angeles, CA 90067-1612

NJ Division of Taxation
Division of Taxation
P.O. Box 642

Trenton, NJ 08646-0642

RSN-Counsel for Orange Courty Treasurer-Tax
Collector and County of Orange
James C. Harman, Senior Deputy

Orange County Counsel

333 West Santa Ana Blvd., Suite 407
PO Box 1379

Santa Ana, CA 92702-1379
RSN-Counsel for YSA, LLC

Oscar Garza, Esq. **

Kenneth A. Glowacki, Jr., Esq. **
Gibson, Dunnt & Crutcher LLP

3161 Michelson Drive

Irvine, CA 92612-4412

Assister

Richard H. Golubow, Esq. **
WinthropCouchot, P.C.

660 Newport Center Drive, Suite 400
Newport Beach, CA 92660

Main Document

** SERVED V1A NEF

DAKS, LLC

c/o Armold Simon

205 West 39™ Street, 5% Floor
New York, NY 10018-0101

County of Orange

Dept. of Treasurer & Tax Collector
P.O. Box 1982

Santa Ana, CA 92702

Debra A. Simon
18 Harbor Isiand
Newport Beach, CA 92660-7201

Internal Revenue Service
Attn: Mia Bak

Insolvency I Stop 5022

300 N, Los Angeles St., #4062
Los Angeles, CA 90012-9903

Special Litigation Counsel

Gary Waldron, Esq./Sherry S. Bragg, Esq.
Waldron & Olson, LLP

23 Corporate Plaza Drive, Suite 200
Newport Beach, CA 92660-7957

RSN-Counse] for YSA LLC
Paul Gale, Esq.

Ross, Dixon & Bell

5 Park Plaza, Suite 1200
Irvine, CA 92614-8592

RSN-Counse] for First Federal Bank of CA
Melissa Coyle, Esq. **

Epport, Richman & Robbins, LLP

1875 Century Park Est, Suie 800

Los Angeles, CA 90067

RSN-Counsel to YSA. LLC
Jacqueline Le, Esq.

PICOCO, LLC

4343 Von Karman Ave., 3rd Floor
Newport Beach, CA 92660

Counsel-Estate of Debra Simon
Christopher Celentino, Esq. *

Duane Morris LLP

101 West Broadway, Suite 900
San Diego, CA 92101-8285

Page 152 of 155

U8, Trustee - Santa Ana
411 West Fourth Street
Suite 9041

Santa Ana, CA 92701-8000

County of Orange

RDMD - Attn: Catherine Lapid
300 North Flower Street

Santa Ana, CA 927024048

First Federal Bank of California
402 Wilshire Boulevard
Santa Monica, CA 90401

Leroy L. Carver II
Pacific Farms USA, LP
P.O. Box 51505

Eugene, OR 97405-0909

Harbor Island Community Association
c/o Total Property Management, Inc.
2 Corporate Park, Suite 200

Irvine, CA 52606

RSN-Counsel for Debra A. Simon
Stephen Kolody, William Glucksman
Kolodny & Anteau

9100 Wilshire Blvd, 9" F1., West Tower
Beverly Hills, CA 90212-3425

RSN-Counsel for Leroy L. Carver ITT
Glenn D, Dassoff, Esq./John Schafer, Esq.
Paul, Hastings, Janofsky & Walker LLP
695 Town Center Drive, 179 Floor

Costa Mesa, CA 92626

RSN-Counsel for Coldwell Banker
Residential Brokerage

Jeanne M. Jorgensen, Esq. **
Page & Jorgensen LLP

1101 Dove Street, Suite 220
Newport Beach, CA 92660

Real Estate Broker
Willis Allen Real Estate
Atin: Sargh Flynn-Tudor
1131 Wall Street

La Jolla, CA 92037
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Real Estate Broker

Hom Real Estate Group

Attn: Vicki Lee

1200 Newport Center Drive, Suite 100
Newport Beach, CA 92660

Internal Revenue Service
Centralized Insolvency Operations
P.O. Box 21126

Philadelphia, PA 19114-0326

Sarnta Ana Division
411 West Fourth Street, Suite 2030
Santa Ana, CA 927014500

Coldwell Banker-Residential Brokerage
c/o Rich Meaney

Nexus Companies

1 MacArthur Place, Suite 300

Santa Ana, CA 92707-5942

Elizabeth C. Adams/Trustee

c/o Glenn D. Dassoff

Paul, Hastings, Janofsky & Walker LLP
695 Town Center Drive, 17% Floor
Costa Mesa, CA 92626-1924

Internal Revenue Service
Insolvency Stop 5503
2400 Avila Road

Laguna Niguel, CA 92677

Anne Milgram

Attorney General of New Jersey
Richard J. Hughes Complex
P.O. Box 106

Trenton, NJ 08625-0106

Main Document  Page 153 of 155

Coungel-Harbor Island Community Ass,
Nathan T. McIntyre

MecIntyre Law Group
P.O. Box 1098
Huntington Beach, CA 92647-1098

Securities & Exchange Commission
5670 Wilshire Boulevard, 11% Floor
Los Angeles, CA 90036-5627

Armnold Simon
525 Seventh Avenue, Suite 307
New York, NY 100184930

County of Orange

James C. Harman, Sr. Deputy
10 Civic Center Plaza, Suite 407
Santa Ana, CA 927014017

Chriss W. Street

Orange County Treasurer-Tax Collector
Attn: Bankruptcy Unit

P.O. Box 1438

Santa Ana, CA 92702-1438

Address pursuant to Proof of Claim

Coldwell Banker Residential Brokerage **

clo Jeanne M. Jorgensen
Page & Jorgensen LLP
5160 Campus Drive
Newport Beach, CA 92660

Employment Development Department
Bankruptcy Group MIC 92E

P.O. Box 826880

Sacramento, CA 94280-0001

YSA,LLC

/o Katherine C. Piper, Esq.

Steptoe & Johnson LLP

2121 Avenue of the Stars, Suite 2800
Los Angeles, CA 90067-5052

Amold Simon
205 West 39™ Sireet, 5% Floor
New York, NY 10018-0101

Cynthia Rocker
2 Jarden
Newport Coast, CA 52657-0106

State of New Jersey

Division of Taxation Bankruptcy Unit
P.O. Box 245

Trenton, NJ 08646-0245

State of New Jersey
Division of Taxation
Compliance Activity
P.O. Box 245
Trenton, NJ 08695
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Notice of Sale of Estate Property - Page 2 F 6004-2

Inre CHAPTER:
DAKS, LLC, a Califomia limited liability corporation,

Debtor(s). | CASE NO.: 8.07-12044-RK

NOTE: When using this form to indicate service of a proposed order, DO NOT list any person or entity in Category |.
Proposed orders do not generate an NEF because only orders that have been entered are placed on a CM/ECF docket.

PROOF OF SERVICE OF DOCUMENT

| am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business address is:
10250 Constellation Boulevard, Suite 1700, Los Angeles, California 90067

A true and correct copy of the foregoing document described as

will be served or was served {a) on the judge
in chambers in the form and manner required by LBR 5005-2(d), and {b} in the manner indicated below:

I. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING {“NEF") - Pursuant to controlling General
Order(s) and Local Bankruptcy Rule(s) (‘LBR"), the foregoing document will be served by the court via NEF and hyperlink to
the document. On _4/28/10 | checked the CM/ECF docket for this bankruptcy case or adversary
proceeding and determined that the following person(s) are on the Electronic Mail Notice List to receive NEF transmission at
the email addressed indicated below:

¥ Service information continued on attached page

Il. SERVED BY U.S. MAIL OR OVERNIGHT MAIL (indicate method for each person or entity served):

On 4/28/10 | served the following person{s) and/or entity(ies) at the last known address(es} in this
bankruptcy case or adversary proceeding by placing a true and correct copy thereof in a sealed envelope in the United States
Mail, first class, postage prepaid, and/or with an overnight mail service addressed as follow. Listing the judge here constitutes
a declaration that mailing to the judge will be completed no later than 24 hours after the document is filed.

Hon. Robert Kwan, United States Bankruptcy Court {via Federal Express/Overnight Express)
411 West Fourth Street, Courtroom 5D
Santa Ana, CA 92701-4593

O service information continued on attached page

lit. SERVED BY PERSONAL DELIVERY, FACSIMILE TRANSMISSION OR EMAIL (indicate method for each person or entity
served): Pursuant to F.R.Civ.P. § and/or controlling LBR, on | served the following person{s)
and/or entity(ies) by personal delivery, or (for those who consented in writing to such service method} by facsimile transmission
and/or email as follows. Listing the judge here constitutes a declaration that mailing to the judge will be completed no later
than 24 hours after the document is filed.

[0 Service information continued on attached page

1 declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

U
7 Ao =
4/28/10 John Berwick e (4“.// “"\A-/—'

Date Type Name Signgture
Notice of Sale of Estate Property

January 2009 F 6004"2
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NEF SERVICE LIST

Kathryn M Catherwood  kmcatherwood@duanemorris.com
Christopher Celentino  ccelentino@duanemorris.com
Melissa M Coyle mcoyle@erlaw.com

Anthony A Friedman aaf@Inbrb.com

Oscar Garza ogarza@gibsondunn.com

Kenneth A Glowacki  kglowacki@gibsondunn.com

Kenneth A Glowacki, Jr KGlowacki@gibsondunn.com
Nancy S Goldenberg  nancy.goldenberg@usdoj.gov
Richard H Golubow  rgolubow@winthropcouchot.com,
pi@winthropcouchot.com

Gil Hopenstand gh@Inbrb.com

Jeanne M Jorgensen  jjorgensen@pij-law.com, esorensen@pj-law.com
Thomas H Prouty thomas.prouty@troutmansanders.com,
tina.diego@troutmansanders.com

Craig M Rankin  cmr@inbrb.com

Daniel H Reiss  dhr@Inbrb.com

Jacqueline L Rodriguez  jir@Inbrb.com

John P Schafer jps@mandersonlip.com

Wendy Shapnick  wshapnick@erlaw.com

United States Trustee (SA)  ustpregion16.sa.ecf@usdoj.gov

Desc



